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NAMED ASSURED 
By Fred. S. Knight 


That the named assured may recover from her liability insurer for 
personal injuries alleged to have been sustained through the negligent 
operation of her car by one driving it with her consent was the interesting 
result of the decision of the New Hampshire a Court, in Howe 
& Howe et al., 179 Atlantic 362; 85 Insurance Law Journal 1144. We 
are unable to believe that it was ever the intention of the insurer that 
recovery under the policy might be had for personal injuries sustained 
by the very person whose liability was to be covered by the policy. 


An automobile liability policy was issued by the Massachusetts Bond- 
ing & Insurance Co. to plaintiff Lila Howe and her husand, Henry J. 
Howe, as the named assured although the plaintiff was the sole owner of 
the automobile. The so-called “omnibus coverage clause” of the policy 
was to the effect that coverage was extended in the same manner and 
under the same conditions as it was available to the named assured, to 
any person legally operating the automobile described in the policy, 
provided such use or operation was with the permission of the named 
assured. Plaintiff sustained personal injuries on July 16, 1930, while 
riding in her car which was then being operated by her husband. Plaintiff 
brought suit against her husband and the insurance company was season- 
ably notified but disclaimed coverage and refused to assume the defense of 
the suit. Plaintiff took a judgment by default against her husband and 
then brought suit to obtain satisfaction of the judgment from the insurer. 

In reversing the deeision of the Superior Court dismissing the suit, 
the Supreme Court of New Hampshire denied the contention of the 
defendant insurer that it was not within the contemplation of the parties 
When the policy was written that the benefits would be available to the 
named assured in the event she was injured through the negligence of 
another named assured. ‘The appellate court pointed out that the defend- 
ant agreed to indemnify plaintiff's husband, an assured by virtue of the 
om nibus clause’, against loss by reason of the liability a by law 
upon him for damages on account of bodily injuries and/or death to any 
person or persons except employees of the insured who were entitled to 
payments or benefits under the provisions of any workmen’s compensation 





act. The court further pointed out that although a named assured, 
plaintiff was a “person” within the meaning of the coverage. 

That it is not the intention of the companies that a named assured 
shall recover for his or her injuries under an automobile liability policy 
issued to him or her, is clearly indicated by the adoption in the new 
standard automobile liability policy of the National Bureau of Casualty 
and Surety Underwriters of paragraph III ‘Definition of ‘insured’ |” 
wherein it is provided that the provisions of the paragraph do not apply 

“(b) to any person or organization with respect to bodily injury to or 
death of any person who is a named assured.” 


MOTION PICTURES 

While motion pictures of the activities of an assured may be con- 
sidered valuable, if not irrefutable evidence in disability cases, the attitude 
of the court in strictly limiting such use of motion pictures is well illus- 
trated by the decision of the Supreme Court of Alabama in Pacific Mutual 
Life Insurance Co. v. Marks, 161 Southern 543; 85 Insurance Law Jour- 
nal 926, in which the refusal to permit the projection of the pictures was 
sustained on the ground that the speed of the camera at the time the 
pictures were taken was not shown 

In a suit to recover disability benefits under a policy issued to 
one Marks, the defendant insurer sought to rebut the testimony of the 
plaintiff that he was totally and permanently disabled by having projected 
on the screen certain motion pictures of the activities of the assured 
while on a ranch in Arizona. The trial court permitted the introduction 
in evidence of certain photographs taken by the plaintiff, and of him taken 
by another, but refused to have them reproduced or displayed upon a 
screen in the court house. 

In sustaining the action of the trial court in refusing to permit the 
projection of the pictures, the Supreme Court of Alabama stated that 
while there was no question but what moving pictures had reached a 
marvelous degree of production and reproduction, not only accurately, 
but often in a most exaggerated form, the accuracy depended largely 
upon conditions of the camera when the first impressions were taken. 
A certain predicate must be established to authorize the reception of the 
motion pictures in evidence. The court held that in view of the testimony 
of the man who was to make the projection that whether a motion picture 
accurately reflects the movements of the object taken depended on the 
speed at which the camera was operated during the exposure; that the 
matter of the speed of motion would depend upon the speed at which 
the camera was set in Arizona and that he did not know and could not 
definitely ascertain the speed, it could not be said that the reproduction 
by him of the photographs on the screen could be done with such accuracy 
as to put the trial court in error for rejecting the offered evidence. 

The problem of those desiring to use motion pictures in insurance 
cases is to find the means of overcoming the skepticism of the courts as 
to the accuracy of such evidence. 
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MUTUAL TRUST LIFE INS. CO. v. OSSEN et ux. No. 346. 
Circuit Court of Appeals, Second Circuit. May 6, 1935. 
77 Federal Reporter (2d) 317. 
1. INSURANCE. 


Under stipulation of life policy that insurance shall not attach on delivery of 
policy unless insured is in good health, question is not of the good faith of 
insured in accepting delivery of policy, but only of existence of fact which is 
made condition precedent to policy’s going into effect. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2, INSURANCE. 

Where condition precedent of life policy required insured’s health to be same 
at time of delivery of policy as described in application, wherein insured stated 
that he had no disease of heart or blood vessels, such was state of health which 
was required to exist when policy was delivered, to effectuate insurance. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

Where life policy provided that insured’s continuance in same occupation 
should be condition precedent to attaching of insurance, insured’s change of 
cupation was sufficient to prevent policy from going into effect. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

4, INSURANCE. f ; j 

Where parties have stipulated that policy shall not take effect until delivery 
to insured and payment of first premium, contract is governed by law of state 
where such events occur. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

5. INSURANCE. 

New York statute providing that falsity of statement in application for policy 
shall not bar right to recovery unless false statement was made with actual intent 
to deceive, or unless it materially affected acceptance of risk, held not to avoid 
effect of condition precedent of life policy requiring state of health at time of 
application to be same when policy was delivered, where application was signed in 
Massachusetts and policy was mailed from Illinois to agent in Massachusetts, which 
agent mailed policy to insured in New York and received premium by mail in 
Massachusetts, and insurer had no office and did. no business in New York (Insur- 
ance Law N. Y. § 107 (f). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

6. INSURANCE. 


New York statute providing that falsity of statement in application for policy 
shall not bar right to recovery unless false statement was made with actual intent 


to deceive, or unless it materially affected acceptance of risk or hazard, should 


not be interpreted to forbid contracting on conditions precedent (Insurance Law 
N. Y. § 107 (£). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
7. INSURANCE. 

Insurer held entitled to cancel life policy which, as condition precedent to 
insurance becoming effective, required insured’s health to be same at time of 
delivery of policy as described in application, wherein insured stated that he had 
no disease of heart or blood vessels, where at time policy was delivered insured 
suffered from coronary thrombosis caused by condition of coronary sclerosis, not- 
withstanding insured did not know that he suffered from such disease when policy 
Was delivered. 

(For other cases, see Insurance; Dec. Dig. § 136[4].) 

Appeal from the District Court of the United States for the Eastern District 
of New York. 

Bill in equity by the Mutual Trust Life Insurance Company to obtain can- 
cellation of a policy of insurance issued to defendant Samuel J. Ossen and pay- 
able upon his death to his wife, defendant Mamie Ossen, wherein insured filed a 
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counterclaim claiming permanent disability benefits provided by terms of the policy, 
From a decree sustaining plaintiff’s bill and dismissing the counterclaim, defendants 
appeal. 

Decree affirmed. 

Goldstein & Goldstein, of New York City (David Goldstein and Thomas G. 
Frost, both of New York City, of counsel), for appellants. ae 

Philip J. Ross, of New York City (John J. Cunneen, of New York City, of 
counsel), for appellee. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

Swan, Circuit Judge. 

This litigation is concerned with a policy of insurance issued by an Illinois 
corporation. It was dated April 20, 1930, and was received by the defendant 
Samuel J. Ossen, a resident of New York, on May 5th or 6th, at which time, or 
shortly thereafter, he paid the first premium. The policy purported to insure his 
life in the sum of $5,000 payable to his wife as beneficiary, and to provide for 
monthly payments to him in the event of his total and permanent disability before 
the age of sixty. In September, 1931, he made proof of claim for disability bene- 
fits, alleging that his total and permanent disability began on May 5, 1930, and 
was caused by angina pectoris due to coronary disease. The policy contained a 
clause making it incontestable after two years from its date. Before this term had 
expired the insurance company tendered to Ossen a return of all premiums paid 
by him and brought this suit to procure a cancellation of the policy on the ground, 
among others, that it never became effective because of a condition precedent in 
the application forming part of the policy. This provided: “That the insurance 
hereby applied for, or any policy issued in reliance upon this application, shall not 
take effect unless and until the first premium or instalment thereof is paid and the 
policy delivered to and accepted by me while my health, habits and occupation are 
the same as described in this application.” Elsewhere in the application the appli- 
cant stated that he had not consulted a physician during the last ten years; that 
he believed himself to be in good health; and that he did not now have, nor had 
he ever had, any disease of heart or blood vessels. The application stated his 
occupation to be that of a salesman in a dairy store, and “merchant, butter, eggs.” 

\t the trial Mr. Ossen testified that he had not been employed in business 
since March, 1930, when the store of Orkand & Ossen was sold. He also testified 
that when he signed his application he was in the best of health but on May 12, 
1930, suffered a heart attack. The doctors whom he then summoned diagnosed the 
attack as coronary thrombosis caused by a condition of coronary sclerosis, and 
testified that this condition must have existed for a considerable time before the 
thrombosis, but Ossen was probably not aware of it. The District Court made 
findings of fact that at the time Ossen signed his application for insurance he 
Was not engaged in the occupation described in his application, and that he was 
afflicted with the disease of coronary sclerosis at least two months prior to May 
12, 1930, and therefore was not, when the policy was delivered and the first pre- 
mium paid, in the condition of health in respect to heart and blood vessels 
described in his application. Numerous additional findings of fact were made 
which need not be here recited in the view we take cf the case. As conclusions of 
law the judge held that the policy of insurance never took effect, that the plaintiff 
was entitled to have it surrendered and canceled, the decree to make proper pro- 
vision for a return of the premiums paid by Ossen, and that the counterclaim for 
disability payments should be dismissed. In accordance therewith the decree was 
entered from which the defendants have appealed. 


[1] The defendants’ brief has devoted much argument to attempting to prove 
that when Ossen paid the first premium he was unaware of the fact that he was 
afflicted with a disease of the heart. If the attack of coronary thrombosis occurred 
on May 5, 1930, as he originally stated in his proof of claim for disability bene- 
fits, supported by the affidavits of two physicians certifying to the same date, he 
was not unaware of the disease when the premium was paid. In his testimony, 
however, he explained that this date was inserted by mistake and that the attack 
actually occurred on May 12th. Apparently the district judge accepted the latter 
date. We shall assume, therefore, that Ossen was ignorant of the real condition 
of his health when the policy was delivered to him on May 5th or 6th, and the 
premium paid shortly thereafter; the exact date of the payment not appearing 1n 
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the record. In the view we take, whether he knew or did not know of his condi- 
tion is immaterial. His application stated that he did not have any disease of the 
heart or blood vessels, and the existence of the same state of health when the 
policy was delivered was expressly agreed to be a condition precedent to the 
insurance becoming effective. This condition was not performed. As the Supreme 
Court stated in Stipcich v. Insurance Co., 277 U. S. 311, at page 321, 48 S. Ct. 
512, 72 L. Ed. 895, the parties “may stipulate, as is not unusual, that the insurance 
shall not attach on delivery of the policy unless the insured is in good health.” 
Many cases have applied this principle. Greenbaum v. Columbian Nat. Life Ins. 
Co., 62 F.(2d) 56 (C. C. A. 2); Subar v. N. Y. Life Ins. Co., 60 F.(2d) 239 
(C. C. A. 6); Drilling v. N. Y. Life Ins. Co., 234 N. Y. 234, 137 N. E. 314; Lee 
y. Prudential Insurance Co., 203 Mass. 299, 89 N. E. 529, 17 Ann. Cas. 236. Under 
such a stipulation the question is not of the good faith of the insured in accepting 
delivery of the policy, but only of the existence of the fact which is made a 
condition precedent to the policy’s going into effect. Person v. Aétna Life Ins. Co., 
32 F.(2d) 459 (C. C. A. 8); N. Y. Life Ins. Co. v. Werthheimer, 272 F. 730 
(D. C. N. D. Ohio); Benzinger y. Prudential Ins. Co. (Pa. Sup.) 176 A. 922; 
Barker v. Metropolitan Life Ins. Co., 188 Mass. 542, 74 N. E. 945: Metropolitan 
Life Ins. Co. v. Howle, 62 Ohio St. 204, 56 N. E. 908. 

|2] The defendants argue that the condition precedent should be construed to 
mean that Ossen had no disease of the heart so far as he knew or believed. The 
argument runs that since question 14 of the application reads, “Are you now in 
good health so far as you know and believe?” the same limitation of knowledge 
and belief should ba read into question 21, “Have you now, or have you ever had, 
* * * any disease of heart or blood vessels * * * or any other disease or 
injury? Give details, dates, etc., of any history noted above.” While it is true that 
the applicant could not give details of any disease of which he was unaware, his 
answer to question 21 was a definite “No.” The condition precedent required his 
health to be “the same as described in this application.” He described himself 
therein as not having any disease of the heart or blood vessels and this was the 


state of health which was required to exist when the policy was delivered. Moulor 
v. American Life Ins. Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447, upon which 


the defendants place particular reliance, is distinguishable. There the insured war- 


ranted his answers “fair and true” and agreed that if the company should there- 
after discover that any of them were untrue, the policy should be void and pre- 
miums previously paid should be forfeited. The court construed the various clauses 
as indicating that all the company was exacting was good faith and not answers 
true in fact. The language of the condition precedent in the case at bar does not 
seem to us reasonably susceptible of such a construction. 


[3] But even if the opposite conclusion were reached, it would not aid the 
appellants. The stipulation also required his occupation to remain the same as 
described in the application. Ossen testified definitely that he was not in any busi- 
ness after March, 1930. The testimony that he went out of business on account of 
his health is very weak and is contradicted. But the reason for leaving the occu- 
pation described in his application is immaterial. The parties stipulated that his 
continuance in the same occupation should be a condition precedent to the insur- 
ance attaching. There is no ground to read this, as the appellants contend, as 
meaning that he should not change to a more hazardous occupation. We cannot 
remake the contract of the parties. His change of occupation was alone enough to 
prevent the policy from going into effect. See Prahm v. Prudential Ins. Co., 98 
N. J. Law, 335, 120 A. 918, 920, affirmed 99 N. J. Law, 288, 122 A. 752. 

[4-7] The appellants have also contended that section 107 (f) of the New 
York Insurance Law (Consol. Laws, c. 28) applies to this policy and avoids the 
effect of the condition precedent. We do not think the statute is applicable, how- 
ever, under the well-settled rule that where the parties have stipulated that the 
policy shall not take effect until delivery to the insured and payment of the first 
Premium, the contract is governed by the law of the state where these events 
occur. Northwestern Mut. Life Ins. Co. v. McCue, 223 U. S. 234, 32 S. Ct. 220, 
56 L. Ed. 419, 38 L. R. A. (N. S.) 57; Equitable Life Society v. Clements, 140 
U.S. 226, 11 S. Ct. 822, 35 L. Ed. 497. The application was signed in Massachusetts 
and the policy was mailed from Illinois to an agent in Newburyport, Mass. He 
mailed it to Ossen in New York and received the premium by mail in Newbury- 
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port. So far as appears the plaintiff had no office and did no business within the 
state of New York. But even if the statute were deemed applicable, it would not 
have the effect contended for. In the absence of an authoritative decision to the 
contrary, we should not interpret the statute to forbid contracting on conditions 
precedent. It presupposes that the policy becomes an effective contract, and pro- 
vides that a false statement in the application therefor “shall not bar the right to 
recovery thereunder” unless it be of a specified type. A similar statute in Massa- 
chusetts has recently been construed not to effect provisions which by agreement 
are made conditions precedent to liability. Lopardi v. John Hancock Mut. Life 
Ins. Co. (Mass.) 194 N. E. 706. See, also, Hurt v. N. Y. Life Ins. Co. 53 F.(2d) 
453 (C. C. A. 10); Metropolitan Life Ins. Co. v. Howle, 62 Ohio St. 204, 56 N, 
FE. 908; Prahm v. Prudential Ins. Co., 99 N. J. Law, 288, 122 A. 752. Compare 
Mutual Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649; 
Schmidt v. Prudential Ins. Co., 190 Minn. 239, 251 N. W. 683; Salts v. Prudential 
Ins. Co., 140 Mo. App. 142, 120 S. W. 714. 
The decree is affirmed. 


VAN DE WATER v. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. No. 385. 
Circuit Court of Appeals, Second Circuit. May 6, 1935. 
77 Federal Reporter (2d) 331. 
1, INSURANCE. 

Usually, fraternal beneficial society and its members are both insurer and 
insured, and members have right, through representatives, to make or change 
contract of membership and insurance. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

INSURANCE. 

Insurance feature of fraternal beneficial society is exactly what its members, 
through their representatives, provide. 

(For other cases, see Insurance, Dec. Dig. § 711.) 

3. INSURANCE. 

Fraternal beneficial society may change constitution and by-laws to provide 
different rate of insurance or membership fees, or make other reasonable changes, 
which bind members if agreeing thereto. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

4. INSURANCE. 

In action on insurance certificate issued by fraternal beneficial society incor 
porated in foreign state, parties’ rights and obligations must be determined by 
laws of such state. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

5. INSURANCE. 

In Ohio, mutual benefit associations are permitted to amend by-laws within 
reasonable limits (Gen. Code Ohio 1930, § 9469), 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

6. INSURANCE. 

\Vhere mutual benefit society reserves right to amend by-laws according to 
prescribed laws, such laws then or thereafter existing constitute part of insur- 
ance contract, and subsequent amendments bind insured and beneficiary, if dui) 
made bona fide without fraud to advance society’s interests and protect interests 
of members generally, unless violating vested right. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

7. INSURANCE. 

Neither insured nor beneficiary had vested right in provision of fraternal 
beneficial society’s constitution making society liable for death from injuries 
inflicted during robbery, as regards effect of amendment antedating murder of 
insured during robbery and exempting society in case of murder (Gen. Code Ohi 
1930, § 9469). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 
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Appeal from the District Court of the United States for the Western Dis- 
trict of New York. 

Action by Estella Van De Water against the Order of United Commercial 
Travelers of America to recover on a certificate of insurance. Judgment for 
lefendant (7 F. Supp. 369), and plaintiff appeals. 

\ffirmed 

Daniel F. Fitzgerald, of Rochester, N. Y. (John Millener, of Rochester, N. Y., 
i counsel), for appellant. 

Harris, Beach, Folger, Bacon & Keating, of Rochester, N. Y. (Charles S. 
\\ilecox, of Rochester, N. Y., and E. W. Dillon, of Columbus, Ohio, of counsel), 
for appellee. 

Before Manton, Swan, and Chase, Circuit Judges. 

SOUTHERN STATES LIFE INS. CO. v. SLATEN et al. 8 Div. 628. 

Supreme Court of Alabama. April 18, 1 
Rehearing Denied June 4, 1935. 
161 Southern Reporter 485. 


35. 


]. INSURANCE. 

Burden was on insurer seeking to cancel life policy to prove that insured was 

t in sound health when policy was delivered, and date of delivery, where there 
was controversy as to such date. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

INSURANCE. 

In suit by insurer to cancel life policy on ground that insured was not in 
sound health when policy was delivered, evidence showed that policy was delivered 
on date of receipt, when insured was in sound health, and not after insured had 
become ill. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

\ppeal from Circuit Court, Marshall County; A. E. Hawkins, Judge. 

Suit in equity to cancel a policy of life insurance by the Southern States Life 
nsurance Company against Girley W. Slaten and others. From a decree dis- 
missing the bill, complainant appeals. 

\ffirmed. 

Miller, Miller & Martin, of Chattanooga, Tenn., Street & Bradford, of Gun- 

rsville, and Thos. E. Orr, of Albertville, for appellant. 

1). Isbell, of Guntersville, for appellees. 

Foster, Justice. 

\ppellant was complainant in equity seeking to cancel a policy of insurance 
m the life of appellee, on the ground that, at the time it was delivered, insured 
in sound health, unknown to complainant, but had tuberculosis of one 

that it increased the risk of loss. There was a dispute about the date 
of the policy, whether November 27, 1930, or January 9, 1931. 
burden was on complainant to show the unsoundness of health 
policy was delivered. That includes the date of delivery, since that was 
We think that complainant has not met the burden that it occurred on 
Oth, rather than the preceding November 27th. The application was taken 
nber 14th, the policy was written and mailed to the local agent on November 

(he agent first testified it was delivered on November 27th, Thanksgiving 

hen there was a basketball game at which the agent was coach and played 

here the insured lived, but later changed that, and said there was another 

h game so played January 9th, when it was delivered. There was much evi- 

e of every sort on both questions. We think that since the receipt is dated 

ber 27th, and there is much corroborative evidence that such is the true 

that should be accepted as correct. 

Insured was a young married man about 26 or 27 years old. He made no 
‘representations in his application. He had not been sick or treated by a doctor 
he was six years old. The agent testified that when he took the application 
livered the policy insured appeared well. The examining doctor found no 

But soon afterwards he contracted cold and flu, and on January 7th, he 

| a doctor (Dr. Harris), who pronounced it bronchitis, and gave him 

With direction to return. At that time he told Dr. Harris he had dis- 
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ability benefit insurance. In February he was no better. Dr. Harris was sick and 
sent him to Dr. Martin, who pronounced it tuberculosis. He had no X-ray nor 
microscopic examination of sputum, but judged by the use of a stethoscope, and 
external tests. He though that he had an arrested spot that probably had existed 
twelve months. 

There was much expert testimony by insured and Dr. Martin testified for 
complainant, insurer. It does appear that on January 7, 1931, insured had a bron- 
chial trouble when he consulted Dr. Harris, and therefore was so affected on 
January 9th, which probably would have been noticed by the agent if he had 
delivered the policy on that day. He says (p. 22), “I could not see that he was 
sick a bit. I talked with him something like thirty minutes.” Yet, on January 7th, 
he was treated for bronchitis by Dr. Harris, whom he then told of his insurance. 

We think that a fair inference from the evidence is that after the policy was 
delivered on November 27th, he contracted flu and bronchitis, and it was so 
diagnosed on January 7th by Dr. Harris, and later in February as tuberculosis by 
Dr. Martin. But none of the tests were given by which it could be certainly told 
whether he had such a trouble. It is clear that he was, prior to November 27th, 
a strong, healthy, hard-working farmer, weighing about 165 pounds, with none of 
the symptoms of tuberculosis. The policy was solicited and urged by the agent. 

At the time of his testimony in June, 1932, he was ill, and had not done any 
work. He probably had tuberculosis, but we think it was not shown that he had 
it or was not in sound health on Navember 27, 1930, when the policy was 
delivered. If such is the fact, that he soon afterwards contracted flu, which was 
a fertile field for tuberculosis, and in which it took effect, is no cause to cancel 
the policy. The purpose of insurance is protection, to take care of such unfor- 
tunate, but not unforeseen, occurrences. 

There is a time when, being well, he became affected with disease. When 
was it? We think it may be fairly inferred that it occurred after the delivery of 
the policy. Certainly no one ever suspected such condition to exist prior to that 
date. Whether so or not is a subject of inference from all the circumstances. We 
do not think complainant has met the burden in that respect. Such was the decree 
of the trial court, and it is affirmed. 

Affirmed. 


Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. MARKS. 6 Div. 629. 
Supreme Court of Alabama. May 23, 1935. 
161 Southern Reporter 543. 
1. INSURANCE. 

In action for disability benefits under policies, refusal to permit reproduction 
of motion pictures of insured held not error, where pictures were not authenticated 
and there was no evidence as to speed at which camera was set when pictures 
were taken. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

2. INSURANCE. 


In action for disability benefits under policies, charges postulated on literal 
language of policy and not on meaning and construction given by Supreme Court 
jield properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

Appeal from Circuit Court, Jefferson County. 


Suit by John Scott Marks against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


The suit is to recover disability benefits under two policies of insurance, issued 
in 1924 and 1926, respectively, each reciting that the company “hereby insures * * * 
John Scott Marks * * * against disability commencing while this policy is in force 
and resulting from bodily injury effected through accidental means; and against 
disability commencing while this policy is in force and resulting from sickness; 
such disability, in both cases, to be such as will result in continuous, necessary and 
total loss of all business time, * * *” and agreeing to pay a stipulated monthly 
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indemnity during the continuance of disability as above defined. Plaintiff sought 
to recover indemnity for the period between May 15 and November 15, 1933. 

Evidence offered on behalf of plaintiff tended to show that he suffered from 
arthritis, particularly affecting his lower limbs, and that during the period in ques- 
tion he was disabled to the extent of losing all business time. Evidence for defend- 
ant tended to show that plaintiff's condition was not such as to prevent him from 
engaging in his usual occupation, and that so engaging would have been beneficial, 
rather than detrimental, to him. 

It appears that in December, 1933, plaintiff and his family were on a ranch 
in Arizona, at which time a Mrs. Crews, an agent of the defendant (unknown to 
plaintiff), visited this ranch and observed the activities of the plaintiff. She tes- 
tified as a witness for defendant on the trial. 

There was evidence to the effect that plaintiff, while at this ranch, had taken 
or had caused to be taken motion pictures showing certain of his activities. Defend- 
ant sought to have these motion pictures projected upon a screen on the trial. 

During the examination of its witness, Dr. McLester defendant propounded 
this question: “Based on all of these things, this examination you made of Mr. 
Marks, and the history he gave of his previous disability, his past illness and dis- 
abilities, if any, tell the court and jury whether or not he on that occasion was 
suffcring such disability as to result in the continuous, necessary and total loss of 
all business time. Give your judgment as to that.” 

Plaintiff's objection to this question was sustained, and this ruling is made the 
basis of assignment of error 16. 

The following question was propounded by plaintiff to his witness Dr. Stub- 
bins: “State whether or not during the period I have inquired about, that is, from 
May 16th, to November 16th, 1933, Mr. Marks, in your opinion, was able to do any 
substantial work that required activity ?” 

Defendant’s objection to this question was overruled (assignment of error 20), 
and the witness answered as indicated in the opinion. 

In his argument to the jury, counsel for defendant made this statement: “You 
know that there sits and has sat for the past many months a man in Washington 
whose lower extremities * * *” 

Plaintiff's objection to this language was sustained, and the court excluded it 
from the consideration of the jury. This ruling is made the basis of the first 
assignment of error. 

The following statement was made by defendant’s counsel in argument: “The 
only thing in the world wrong with Mrs. Crews is the fact that she is trying to 
make honest money by honest work: Of course after three or four years of inac- 
tivity it is probably a crime in the mind of Mr. Arant for anybody to engage in 
any sort of honorable occupation.” 

The trial court sustained plaintiff's objection to this statement, and on motion 
excluded it from the jury. This ruling is the basis of assignment of error 3. 

Defendant requested the following charge, refusal of which is the basis of 
assignment of error 7: “D-1. Unless you are-reasonably satisfied from all the evi- 
dence in this case that during the period from May 15th, 1933, until June 15th, 1933, 
the plaintiff suffered such a disability as resulted in a continuous, necessary and 
total loss of all business time, then you would not be authorized to render a verdict 
in favor of the plaintiff and against the defendant for the disability benefits pro- 
vided for in the policy of insurance introduced in this case for said period of 
time.” 

Charges refused to defendant and made the basis of assignments of error 8 
to 15, inclusive, are in substance and effect the same as charge D-1l, next above 
quoted; the only difference being in the period of time covered. 

London, Yancey, Smith & Windham and J. K. Jackson, all of Birmingham, for 
appellant. 

Bradley, Baldwin, All & White, of Birmingham, for appellee. 

Anperson, Chief Justice. 


We may concede that counsel in argument should not be so restricted as to 
prevent indulgence, by way of illustration, in historical facts and facts concerning 
public characters, and may allude to principles of divine law relating to trans- 
actions of men as may be appropriate to the case. We may also concede that the 
present occupant of the “White House” has, as a matter of common knowledge, a 
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bodily infirmity, but we fail to see that such a physical condition on his part has 
an appropriafe bearing, by way of analogy or otherwise, upon the case at bar, as 
the occupation and duties of this plaintiff are quite dissimilar to those of the 
President. At any rate, we do not think the trial court committed reversible error 
in excluding this reference of defendant’s counsel to the physical condition of the 
occupant of the “White House.” Nor was there prejudicial error in the remarks 
of the trial court when excluding this allusion, as it was but a legitimate admon- 
ition to the jury. 

So much of the argument of defendant’s counsel embodied in the third assign- 
ment of error was highly improper, and was properly excluded. There is nothing 
in the record to indicate that Mr. Arant, counsel for the plaintiff, expressed or 
entertained such views imputed to him concerning the witness, Mrs. Crews. This 
argument is in line with that heretofore condemned in the case of Birmingham 
Railway, Light & Power Co. v. Drennen, 175 Ala. 338, 349, 57 So. 876, Ann. Cas 
1914C, 1037. 

Whether or not the question to Dr. McLester, embodied in the sixteenth 
assignment of error, was so defective in form as to justify the trial court in sus 
taining the plaintiff's objection to same matters not, as it affirmatively appears that 
the defendant got the full benefit of the facts thereby sought in the subsequent, 
unobjected to testimony of the witness, Dr. McLester. 


We cannot agree with counsel for the appellant that it had the right to this 
evidence to rebut evidence of a similar character brought out by the plaintiff. W«< 
do not think that the questions set out in appellant’s brief, pages 36 and 37, as 
asked by the plaintiff and answered, are identical or similar to the questions asked 
by the defendant, with perhaps the exception of one to Dr. Stubbins, page 32 of 
the record. It must be noted, however, that the answer of the witness was not 
objectionable. He did not attempt to state the result that the plaintiff’s physical 
condition would have upon his ability to labor. He merely stated the nature and 
character of his condition during the period hypothesized, that is, “Mr. Marks was 
in bed a part of the time. In September he had an acute exacerbation, an acute 
attack, that kept him in bed for about a month or maybe a little longer. * * * Dur- 
ing that time he had two or three joints involved. He was greatly swollen and 
painful, and ran a temperature most of the time.” 

{1| The trial court permitted the introduction in evidence of certain photo- 
graphs taken by the plaintiff, and of him taken by another when in Arizona. The 
defendant then made an effort to have them reproduced or displayed upon a screer 
in the courthouse. There is no question but what moving pictures have reached a 
marvelous degree of production and reproduction, not only accurately, but often 
in a most exaggerated form; the accuracy depending largely upon conditions, etc., 
of the camera when the first impression is taken. It also appears that motion pic- 
tures have been received in evidence in many courts when a proper predicate has 
been established, Wigmore on Evidence (Supp. to 2d Ed.) § 798 a, wherein t! 
question is discussed and_ the essentials of a sufficient predicate are outlined. Itis 
sufficient to say, however, that the examination of defendant's witness, Bromberg, 
was such as to fail to establish the fact that the reproduction by him of the photo- 
graphs on the screen could be done with such accuracy as to put the trial court 
in error for rejecting this offered evidence. The pictures were not authenticated, 
and Bromberg’s testimony shows that whether a motion picture accurately reflected 
the movements of the object taken depends on the speed at which the camera is 
operated during the exposure; that the matter of speed of motion will depend 
upon the speed at which the camera was set in Arizona; and that he did not know 
and had no way of definitely ascertaining the speed, and there was no evidence as 
to the speed at which the camera was set at the time the pictures were taken. Nor 
did the testimony of the plaintiff, Marks, help matters. While he owned the camera, 
ind took some of the pictures, the ones in which he appeared, and the only ones 
of any relevancy, were taken by another and he did not know just how the speed 
was set when the pictures of him were taken. 

j2] The last insistence of error relates to assignments 7, 8, 9, 10, 11, 12, 13, 
14, and 15, which are grouped in argument, and relate to charges refused the 
defendant, and which are postulated upon the literal language of the policy and 
not the meaning and construction given same by this court, and were refused 
without error. New York Life Ins. Co. v. Torrance, 228 Ala. 286, 153 So. 463, 
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464; Protective Life Ins. Co. v. Wallace (Ala. Sup.) 161 So. 256, and cases there 
cited. 

The judgment of the circuit court is affirmed. 

\ffirmed. 

Thomas, Brown, and Knight, JJ., concur. 


WATSON v. CARTER. 3 Div. 747. 
Court of Appeals of Alabama. May 14, 1935. 
161 Southern Reporter 548. 

NSURANCE. 

e action for alleged breach of contract of insurance where plaintiff was 
allowed to prove cost surrender value of policy, charge that if insurer breached 
contract all that the plaintiff could recover would be for amount for which he did 
not receive insurance held error, since measure of damages was surrender or 
equitable value of policy based on mortality tables. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2, INSURANCE. 

Measure of damages for breach by insurer of life policy is surrender or 
equitable value of policy calculated on basis of the American Tables of Mor- 
tality. 

For other cases, see Insurance, Dec. Dig. § 666.) 

\ppeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

\ction for breach of contract by R. H. Watson against W. H. Carter, as 
receiver of the Knights of Pythias of Alabama, and Knights of Pythias of 
\labama. From a judgment for defendant on plea of tendér, plaintiff appeals. 

Reversed and remanded. 

Warren S. Reese, Jr., of Montgomery, for appellant. 

John B. Scott, of Montgomery, for appellee. 

Rick, Judge. 

\ppellant, a member of the order, possessed an “endowment policy” of insur- 
ace issued to him by appellee “the Grand Lodge Knights of Pythias, of Alabama, 
under the jurisdiction of the Supreme Lodge, Knights of Pythias of North 
\merica, South America, Europe, Asia, Africa and Australia.” 

His suit is for damages occasioned by the claimed breach on the part of 
appellee with the high-sounding name, of the terms of this “contract of insurance.” 

The case was tried in a rather unusual manner. No questions were raised by 
rulings on the pleadings; nor by rulings on the taking of testimony. 

Without objection, appellant was allowed to prove a “cash surrender value” 

[ the policy in question: whether it, legally, had one, or not, we are not called 
upon in any way to say. 

Our duties, as we understand, are to simply review any ruling made, due 
exception to which was reserved, and which is presented to us in the prescribed 
, et} od 

[1] Accordingly, we find ourselves called to do but a single thing; say 
whether or not exception was well taken to the following portion of the trial 
court's oral charge, viz.: “It is the law and the court so charges you that if there 
breach in this case all that the plaintiff could recover would be for the 

t for which he did not receive insurance. In other words, if the defendant 
heen guilty of breaching a contract it would be its duty to pay him back 
cent of money for the length of that breach and that would be $1.50 per 


\s the case was tried, all, as above indicated, in a manner by tacit consent, 
he quoted excerpt from the trial judge’s oral charge was erroneous. In fact, we 
re not advis na as to the principles upon which he conceived his theory. 

(2) The law would seem to be, assuming the facts in evidence were legally i 
evidence (about which we in no manner intimate an opinion), as follows, to wit 
The le ol measure of such damages [for the breach by an insurer of a policy of 

insurance, we interpolate] is the surrender or equitable value of the policy, 

culated on the basis of the ‘American Tables of Mortality.’” McDonnell v. 
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Alabama Gold Life Insurance Co. 85 Ala. 401, 5 So. 120, 122. Of course, if the 
policy has no such “equitable or surrender value,” there could be no recovery. 

For the error indicated, the judgment is reversed, and the cause remanded. 

Reversed and remanded. 

KIMSEY vy. JEFFERSON STANDARD LIFE INS. CO. 6 Div. 744. 
Supreme Court of Alabama. May 16, 1935. 
Rehearing Denied June 20, 1935. 
161 Southern Reporter 796. 
1. INSURANCE. 

Where policy provided insurer would pay premiums after accrual and proof 
of insured’s disability and monthly disability benefits at end of six months after 
proof of disability, furnishing of proof of disability was condition precedent to 
insurer’s obligation to pay premiums and benefits. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. 

Where furnishing of proof of disability was condition precedent to insurer's 
obligation to pay disability benefits, insured could not recover disability benefits 
from date of disability to date when proof was made, notwithstanding subsequent 
insanity of insured, or that there had been no default in premium payments after 
insured was disabled, or that policy did not provide for diminution in amount pay- 
able at death of insured because of disability payments. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. INSURANCE. 

Insurer’s issuance of certificate for lost policy which did not contain policy 
provisions held not to estop insurer from asserting that insured could not recover 
certain disability benefits because of insured’s failure to give notice of disability 
as required by policy, in absence of duty on insurer’s part to make certificate dis- 
close policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Suit by Mary Kimsey, suing as guardian of the estate of Malcolm Milton 
Kimsey, a person of unsound mind, for the use of such person, against the Jeffer- 
son Standard Life Insurance Company. From a judgment of nonsuit, plaintiff 
appeals. 

Affirmed. 

Pertinent provisions of the policy are as follows: 

“If after one full annual premium shall have been paid on this policy, and 
before default in the payment of any subsequent premium, the insured shall fur- 
nish to the company due proof * * * that he has for more than sixty days 
immediately prior to the filing of such proof been wholly and continuously dis- 
abled by bodily injury or disease, other than mental, and presumably will be per- 
manently, continuously and wholly prevented thereby from pursuing any occupa- 
tion whatsoever for remuneration or profit * * * the company by endorsement 
in writing on this contract will agree to pay ; 

“(a) The premiums which shall become payable after the accrual and proot 
of said disability and during the continuance thereof, and 

“(b) A monthly income during the after lifetime of the insured prior to the 
maturity of this policy as an endowment or death claim of one one-hundredth of 
the face amount of this policy. * * * The first installment shall be due at the 
end of six months from the acceptance by the Company of the original proofs of 
disability, provided the insured is still disabled.” 

Taylor & Higgins, of Birmingham, for appellant. 

Hugh A. Locke, of Birmingham, for appellee. 

GARDNER, Justice. 

The appeal turns upon the sufficiency of count A. It is there disclosed that 
promptly upon due proof of disability of the insured, the defendant company 
began, and has continued, the stipulated monthly payments, and paid the premiums 
as well in strict accord with the policy provisions. This suit is to recover dis- 
ability payments, and premiums paid prior to this time, rested upon the theory 
that recovery should be had from the date of disability, rather than from the 





Life | Kimsey v. Jefferson Standard Life Ins. Co. 931 


time of furnishing due proof thereof. In support of this theory counsel for plain- 
tiff present two lines of argument. The first rests upon the contention that the 
policy provisions concerning furnishing due proof of disability are conditions sub- 
sequent, and therefore the failure to so furnish presents no obstacle in the way of 
recovery. 

[1, 2] But we consider this question foreclosed, contrary to plaintiff’s con- 
tention, in the following of our cases: McCutchen v. All States Life Ins. Co., 
229 Ala. 616, 158 So. 729, 730; McGifford v. Protective Life Ins. Co., 227 Ala. 588, 
151 So. 349; New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 
So. 151, 59 A. L. R. 1075; Burchfield v. AXtna Life Ins. Co., 159 So. 235. In 
McCutchen vy. All States Life Ins. Co., supra, it was stressed that New England 
Mutual Life Ins. Co. v. Reynolds, supra, be overruled, and answering this con- 
tention the opinion reviews later authorities fully sustaining the holding in the 
Reynolds Case, inculding that of Bergholm v. Peoria Life Ins. Co., 284 U. S. 
489, 52 S. Ct. 230, 76 L. Ed. 416, quoting therefrom as follows: “Here the obliga- 
tion of the company does not rest upon the existence of the disability; but it is 
the receipt by the company of proof of the disability which is definitely made a 
condition precedent to an assumption by it of payment of the premiums becoming 
due.” 

These cases are also to the effect that subsequent insanity of the insured will 
not excuse performance of this condition precedent. Nor can the fact there had 
been no default in premium payments alter the case, as readily disclosed by the 
reasoning found in these opinions, and particularly with that of Bergholm v. 
Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416, where, as we 
understand the case, there was no default. 

Nor can the fact that the policy here provides for no diminution in the 
amount payable at the death of the insured by reason of disability payments, im 
any manner affect the question here presented: that of furnishing proof as a con- 
dition precedent. 

While the language in the policy here considered may not be the precise word- 
ing of those in our cases cited above, yet the similarity is so great and the 
difference in the wording so negligible as to leave no room for doubt or debate 
that the meaning is the same, and that the presentation of due proof is a condi- 
tion precedent to the obligation to pay. It can only properly he classed with the 
list of “kindred cases” noted in McCutchen v. All States Life Ins. Co., supra. 
But further consideration of this phase of the case may be dispensed with as 
unnecessary in the light of these authorities, and we pass to the second line of 
argument. 

[3] Plaintiff presents in brief, and through her counsel forcibly argued upon 
submission, that her recovery may well be rested upon the theory of an estoppel; 
citing (among other authorities) Ivy v. Hood, 202 Ala? 121, 79 So. 587, 589; Rich- 
ards v. Shepherd, 159 Ala. 663, 49 So. 251; Barrett v. Northwestern Mut. Life 
Ins. Co., 124 Neb. 864, 248 N. W. 391, 395, which have been carefully read and 
-onsidered. 

With the holding of these authorities, we are in full accord; but we are 
nable to appreciate their application to the case at hand. The complaint discloses 

issuance of the original policy in June, 1920, and its loss; that in May, 1924 
(one vear before insured suffered disability), the defendant issued to the insured 
a “certificate for Lost Policy,” which did not contain or set forth the provisions 
contained in the original policy relating to total and permanent disability, and 
insured, as a consequence of this fact, in connection with his disability, was not 
apprised of these policy provisions until June, 1931. Plaintiff relies upon the fail- 
ure of the loss certificate to contain the policy provisions as to disability, and 
would have this considered as an “estopping or culpable silence, not a mere silence, 
that amounts to a representation or concealment of a material fact,” treated in 
Ivy v. Hood, supra. 

But the averments of the complaint show no duty on defendant’s part to have 
the certificate so disclose the policy provisions; nor that there was an effort in 
the certificate to state any of the provisions of the policy. Manifestly, there could 
be no culpable silence in the absence of any duty to speak. For aught appearing, 
the certificate was in the usual and customary form of a recognition upon the part 
of the company that the policy was in existence, but with no indication whatever 
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as to its various provisions. The complaint discloses no misleading conduct or 
language on defendant's part, and that plaintiff’s sole reliance for an estoppel is 
the issuance of a certificate of loss, which does not appear, and, for aught appear- 
ing, was in the usual form. 

Much reliance is had upon Barrett v. Northwestern Mutual Life Ins. Co., 
supra, as a case more nearly in point. But the facts are widely different, and the 
decision was rested upon fraudulent representations and concealments of material 
facts, made clear by the following excerpt from the opinion: “It is clear that the 
defendant’s agent wrongfully advised the plaintiff, with the design of influencing 
him from filing the proper claim, to the advantage of the defendant company, 
Plaintiff was misled, to his detriment, by the insurer’s conduct.” Nothing akin to 
such a situation is here presented, and we are clear in the view the complaint dis- 
closes no essential element of estoppel, and that the assignments of demurrer 
suffice to sustain the ruling of the court below. 

Let the judgment stand affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 

EQUITABLE LIFE ASSU R. SOc. v. HILL. 6 Div. 699. 
Supreme Court of Alabama. March 21, 1935. 
Appellant's Rehearing Denied and Appellee’s Rehearing Granted June 4, 1935, 
161 Southern Reporter 800. 
1. INSURANCE. 

Where life policy provides that proof of disability must be furnished while 
policy is in force, such requirement is a condition precedent to recovery of dis- 
ability benefits under policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

INSURANCE. 

Where life policy provides for payment of benefits for disabilities incurred 
while policy is in force payable when proof of disability is furnished, insured must 
show that disability occurred while policy was in force, but proof thereof may be 
made within a reasonable time after policy lapses and before suit is begun. 

(For other cases, see Insurance, Dec. Dig. §§ 539[1], 646[6].) 

3. INSURANCE. 

Ambiguous or inconsistent conditions in life policy 

insurer where construction adopted is rational. : 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 


must be construed against 


Insured who was disabled while policy was in force but furnished proof of 


disability within a year after policy lapsed held entitled to recover under policy 
which provided for payment of benefits upon receipt, within one year after policy 
lapsed, of proof that insured became totally and presumably permanently disabled 
while policy was in force, notwithstanding another clause provided that disability is 
presumably permanent only when insurer received proof that disability presum- 
ably will exist continuously during remainder of insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


On Rehearing. 
INSURANCE. 

In action for disability benefits under life policy, March 1, 1933, held correctly 
fixed as date from which amount payable should be computed, where premium was 
due but not paid on January 2, 1933, 31 days of grace were allowed, insured was 
injured February 1, 1933, proof was furnished June 10, 1933, and policy provided 
that when total disability existed continuously for three months it would be 
regarded by insurer as presumably permanent from date of completion of one 
month of continuous total disability. 

(For other cases, see Insurance, Dec. Dig. §$ 516.) 

Appeal from Court of Common Claims, Jefferson County; E. N. Hamill, 
Judge. 


Action for disability benefits under a policy of life insurance by S. Allen Hill 
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the Equitable Life Assurance Society. From a judgment for plaintiff, 
fendant appeals. Transferred from Court of Appeals. 
\ffirmed. 
Howze & Brown, of Birmingham, for appellant. 
Lange, Simpson & Brantley and W. P. Rutledge, all of Birmingham, for 
appellee. 


PROTECTIVE LIFE INS. CO. v. COLE. 6 Div. 452. 
Supreme Court of Alabama. March 28, 1935. 
Rehearing Denied June 6, 1935. 

161 Southern Reporter 818. 


INSURANCE. 

Count of complaint for total and permanent disability benefits under group 
life policy, failing to aver that insurance was in force when insured furnished 
root of disability, held demurrable. 


(For other cases, see Insurance, Dec. Dig. § 635.) 
2. INSURANCE. 

Insured’s group life policy was not in force when proof of disability was fur- 
nished about February 1932, so as to entitle insured to total and permanent dis- 
ability benefits, where injury took place March 24, 1931, employment was termin- 
ated on March 31, 1931, and there was no showing that insured exercised his rights 
under conversion privilege to continue insurance in force. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

On Rehearing. 
3. INSURANCE. 

Substance of doctrine of “waiver” in insurance law is that if insurer, with 
knowledge of facts which would bar existing primary liability, recognizes such 
primary liability by treating policy as in force, it will not thereafter be allowed 
to plead such facts to avoid its primary liability. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE. 

Doctrine of waiver cannot be invoked by insured to create primary liability, 
but to create such primary liability all elements of binding contract are essential. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

5. INSURANCE. 

Insurer's letter to insured stating that claim for total and permanent disability 
benefits had been given consideration and that information insurer had did not 
show that insured was totally and permanently disabled when policy was canceled 
held not to warrant recovery on group life certificate, on theory of waiver, where 
relation of insured and insurer terminated when insured left his employment, 
destroying basis fer primary liability, and letter asserted cancellation of policy 
prior to filing of proof. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

\ction on a group of insurance by Elmer Cole against the Protective Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

‘On the trial plaintiff introduced in evidence a letter dated March 18, 1932, 
written by the defendant and addressed to the plaintiff, Elmer Cole, the body of 
which is as follows: 

““Dear Mr. Cole: The company has given very careful consideration to your 
claim for total and permanent disability benefits under the above group certificate, 
which was cancelled October 1, 1931, and which under its terms has not been in 
force since that date. 

“*The information we have does not show that you were totally and per- 
manently disabled within the meaning of the clause in your policy at the time it 

vas cancelled or prior thereto. 
“Yours very truly, 
““A. L. Fairley, Secretary.’” 
Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellant. 
Taylor & Higgins, of Birmingham, for appellee. 





The tnsurance I-aw Journal, Vol. 85 | Nov., 1935 


“ 


JOHN HANCOCK MUT. LIFE INS. CO. v. LARGE. 7 Div. 291. 
Supreme Court of Alabama. March 21, 1935. 
Rehearing Denied May 2, 1935. 
Further Rehearing Denied June 27, 1935. 
162 Southern Reporter 277. 
1. INSURANCE. 

Evidence /icld to support finding that insured alleged to have pulmonary tuber- 
culosis was permanently and totally disabled within group life policy. : 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Under bill for specific performance of group life policy wherein insurer 
asserted right to pay in installments designated by employer permanent and total 
disability benefits thereunder, equity court had power to render decree adjudicating 
full amount of disability benefits and providing for future payment in installments. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, De Kalb County; A. E. Hawkins, Judge. 

Bill in equity by the John Hancock Mutual Life Insurance Company against 
Lena Large, with a cross-bill by respondent. From a decree granting relief under 
the cross-bill, complainant appeals. 

Modified and affirmed. 

C. A. Wolfes, of Fort Payne, and Cabaniss & Johnston and L. D. Gardner, 
Jr., all of Birmingham, for appellant. 

Thos. W. Millican and Scott & Dawson, all of Fort Payne, for appellee 

Boutpin, Justice. 

Appellee sued appellant at law to recover $1,000, the total permanent disability 
benefit stipulated in a policy of group life insurance. 

The defendant, insurer, filed a statutory petition to transfer the cause to the 
equity docket, alleging: 

“That the policy of insurance sued on is a policy issued by the defendant 
insuring certain employees of W. B. Davis & Son, Inc. (therein called the 
Employer), and a certificate was issued by the defendant to the plaintiff evidencing 
her insurance under said policy. That said policy contained the following pro- 
. Visions : 

“Tf any employee shall furnish the company with due proof that while 
insured under this policy and before having attained the age of sixty, he has 
become wholly disabled by bodily injuries or disease, and will be permanently, 
continuously and wholly prevented thereby for life from engaging in any occu- 
pation or employment for the wage or profit, the company will waive further pay- 
ment of premium as to such employee and will pay in full settlement of all obli- 
gations to him under this policy the amount of insurance in force hereunder upon 
his life at the time of the receipt of due proofs of such disability, in a fixed 
number of installments chosen by the employer from the table in the paragraph 
entitled “Modes of Settlement,” the first installment to be paid immediately upon 
receipt of due proofs of such disability.’ 

“And said policy further contained a table of installments running from one 
to twenty years. 

“And defendant avers that at the time this suit was brought the employer had 
not designated the mode of payment nor had it chosen the number of installments 
in which said benefits were to be paid if the defendant were liable therefor under 
the policy, nor had any request been made of said employer to designate th 
number of installments in which said benefits were to be paid. 

“That the employer has not since the filing of this suit designated or chosen 
the installments in which said benefits are to be paid in the event that defendant 
is liable therefor. 


“In the event that a jury should find that defendant is liable to the plaintiff 
in this case, it would be necessary for the jury to assess the damages from the 
said table of installments, and no election having been made by the employer as 
to such installments, and said employer being in no wise a party to this suit, and 
no process being available in this law court whereby said employer can be made 
a party to this cause of action, said jury would be without authority to fix or 
assess the damages due the plaintiff. 
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“Under the procedure available in said Circuit Court in Equity, the issue as 
to the disability vel non of the plaintiff can be first determined and if this issue 
is determined in favor of the plaintiff the employer can be made party defendant 
to the suit and by process from said Court be required to designate the mode of 
payment under said contract of insurance.” 

This application was granted and the order of transfer entered. 

Thereupon, the petitioner, defendant in the law court, filed its bill in equity, 
setting up the same matters alleged in the petition. 

The bill also denied permanent total disability of the insured; denied due proof 
of disability had been furnished as per the policy; and denied that the policy was 
in force at the time proof was furnished. 

The prayer was that the court decree the complainant not liable for the total 
and permanent disability benefit; decree whether or not the insured had become 
totally and permanently disabled when the suit was begun, and whether or not the 
disability benefit had become due and payable; and “that in the’ event it be decided 
and determined by the court that the defendant is in equity entitled to the pro- 
ceeds of the certificate or policy of insurance, that thereupon the process of this 
court be issued to the employer, W. B. Davis & Son, Inc., a corporation, at Fort 
Payne, Alabama, requiring it to elect and designate the method or mode of settle- 
ment in keeping with the provisions and terms of said Group Policy providing for 
the payment of such disability benefits in monthly installments.” 

The insured, respondent to the bill in equity, by answer denied the several 
allegations in bar of her recovery. The answer was made a cross-bill; averred per- 
manent total disability, of which the insured had notice; that the insurer had 
never called upon the insured to cause a selection to be made by the employer 
touching installment payments, but always refused to pay on the ground there was 
no total permanent disability; that by such course the insurer had waived the 
right to pay in installments. 

The cross-bill prayed for a decree for the total amount due under the policy, 
and for general relief. 

On final hearing on pleading and proof the court found total permanent dis- 
ability, due proof of same, and decreed cross-complainant entitled to the disability 
benefit; but further decreed the insurer, complainant in the original bill, entitled 
to relief to the extent of having W. B. Davis & Son, Inc., the employer, designate 
the installment payments as per the table made part of the policy. It was ordered 
that the employer be brought in and required to make such designation, and the 
cause be held open for such purpose. The employer did thereupon designate: 
“Monthly installment payments over a period-of 15 years, each monthly install- 
ment payment being the sum of $7.10.” This conformed to one alternate provision 
of the table. 


Thereupon, the court rendered his decree finding sixteen installments, with 

interest thereon, were then in arrears, and 164 monthly installments of $7.10 each 
were payable thereafter from month to month, and further decreed: “It is, there- 
fore, ordered, adjudged and decreed by the Court that the complainant pay into 
the office of the Register of this Court the sum of $120.03 for the use and benefit 
of the defendant not later than the 15th day of August 1934, final judgment for 
which is here rendered, and pay the cost of this proceeding; And it is further 
ordered, adjudged and decreed by the Court that the defendant have and recover 
of the complainant, the further sum of $1164.40 which the complainant may dis- 
‘harge by payment to the Register of this Court by making a payment of $7.10 
on the first day of September, 1934 and a similar payment to said Register on the 
first day of each month thereafter until the full amount of same shall have been 
paid, which said judgment shall be final and conclusive between the parties to this 
suit and to their assigns.” 
_ [1] Treating the questions here presented in the order of argument in brief 
tor appellant, we conclude the evidence supports a finding of total and permanent 
disability within the meaning of such policies, as often and recently defined by this 
court. 

According to the weight of the evidence, the insured is afflicted with pul- 
monary tuberculosis, already of some two years’ standing; not a sporadic case of 


arrested tuberculosis, but still running temperature with all the probable conse- 
quences. 





936 The insurance Law Journal, Vol. 85 [ Nov., 1935 


That proof was furnished as per terms of the policy is admitted. 

Appellant challenges the decree for including future installments; insists the 
recovery should have been limited to installments due when suit brought or at the 
time the decree was rendered. Reliance is had on cases, such as Fowler and Prout 
v. Armour, 24 Ala. 194, where the right of recovery at law turned on the accrual 
of installments of wages due from month to month. Recovery was limited to sums 
due when suit brought. 

The general rule that suit can be brought to recover only demands already 
accrued is not to be questioned. 

[2] In a suit upon past-due installments, due under one and the same contract, 
the general well-known rule at law is that present recovery is limited to past-due 
installments at the time of suit filed, but the judgment is pleadable as res adjudi- 
cata of the original obligation, and in suits for later installments defenses are 
limited to subsequent matters going to the continued existence of the obligation to 
pay the installments then in suit. 

The courts are not in harmony as to whether this rule is applicable to suits 
on insurance contracts, containing various forms of installment provisions. Some 
courts have held that when the insurer denies liability, and liability is established 
by a suit at law, the right to pay in installments is forfeited or waived, and a 
present recovery is had for the full benefit, or its present value. Metropolitan Life 
Ins. Co. v. Harper (Ark.) 70 S.W.(2d) 1042; Home Life Ins. Co. et al. v. Ward 
(Ark.) 75 S.W.(2d) 379. 

This rule was declared in the Kentucky case of John Hancock Mut. L. Ins. 
Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. R. 848, 851, and in Milburn 
vy. Royal Union. Mut. Life Ins. Co., 209 Mo. App. 228, 234 S. W. 378. See, also, 
8 Couch Cyc. Ins. Law, § 1911. 

If we approve this rule, as indicated on first consideration of the instant case, 
it would follow, as of course, that this appellant could not complain of a decree 
for the whole, with the privilege of paying in installments as they mature under 
the terms of the policy. 

But, on rehearing, appellant brings to our attention that the Kentucky court 
has differentiated the Cave Case above from those in which the contract stipulates 
for payment in installments only (Prudential Ins. Co. v. Cox, 254 Ky. 98, 71 
S.W.(2d) 31); and that the Missouri court has overruled the Milburn Case in the 


— case of Allen v. National Life & Accident Ins. Co. (Mo. App.) 67 S.W.(2d) 
534. 


Other courts, in recent decisions, have sustained the mght of the insurer to 
pay in installments as a contract right, on like principles applicable to other con- 
tracts. Brix v. People’s Mut. Life Ins. Co. (Cal. Sup.) 37 P.(2d) 448; New York 
Life Ins. Co. v. English, 96 Tex. 268, 72 S. W. 58; Mid-Continent Life Ins. Co. 
v. Walker, 128 Okl. 75, 260 P. 1109; Green v. Inter-Ocean Casualty Co. of Cin- 
cinnati, Ohio, 203 N. C. 767, 167 S. E. 38; Metropolitan Life Ins. Co. v. Lambert, 
157 Miss. 759, 128 So. 750; Atkinson et al. v. Railroad Employees Mutual Relief 
Soc., 160 Tenn. 158, 22 S.W.(2d) 631. 


[3] In this state of the authorities we make no decision touching the propriety 
of a judgment in this case for immediate payment of the full amount of the dis- 
ability benefit. This, for the reason that the decree of the trial court, on a pro- 
ceeding in equity brought by the insurer, sustained the right to pay in install- 
ments. The insured does not appeal. The only question really involved is whether 
the court was in error in decreeing the full amount of the benefit with the privi- 
lege of paying in installments. 

The contract stipulates to pay one specific benefit, $1,000, in lieu of the life 
benefit. The obligation to pay is. fixed when total permanent disability intervenes 
pending the life of the contract, and proof is duly made. Payments are to be 
made to the full amount in monthly installments fixed by a table in which interest 
is figured in addition to the $1,000 principal. The number of installments within 
the limits of the table, are to be fixed by the employer, the holder of the master 
policy. 

This provision seems to be in the nature of a paternal arrangement; the 
employer acting in a sort of trust capacity, on behalf of the insured. Whether the 
insurer was entitled to require the employer to fix the installment period, or to 
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have the court fix same on failure of the trustee to act, we have no occasion to 
decide. 

The court, on a bill in equity in the nature of one of specific performance, 
did, on the prayer of appellant, cause the employer to fix the installment period. 
The plenary powers and remedies of the court of equity fully warranted a decree 
adjudicating the amount due to be paid, and providing for its payment in install- 
ments. 

Courts which have denied a present recovery and collection of the entire 
amount On installment contracts have fully sanctioned decrees of this character 
ascertaining the full amount due, and decreeing payment thereof in installments. 

Such relief has been denied in courts of law, which, like ours, have no juris- 
diction to render such judgments, but where proper pleading is allowable, the 
courts grant relief analogous to that here under review. Equitable Life Assur. 
Soc. of United States v. Goble, 254 Ky. 614, 72 S.W.(2d) 35, 37; Equitable Life 
Assur. Soc. v. Morgan, 254 Ky. 699, 72 S.W.(2d) 46; Equitable Life Assur. Soc. 
vy. Martin (Ky.) 72 S.W.(2d) 446; Equitable Life Assur. Soc. v. Keck, 254 Ky. 
773, 72 S.W.(2d) 466; Equitable Life Assur. Soc. v. Sesco, 255 Ky. 298, 73 
S.W.(2d) 47; Equitable Life Assur. Soc. v. Patrick, 255 Ky. 290, 73 S.W.(2d) 
49; Equitable Life Assur. Soc. v. Dennison, 255 Ky. 296, 73 S.W.(2d) 52; 
National Mut. Acc. Ins. Co. v. Hicks (Tex. Civ. App.) 65 S.W.(2d) 805; Pomeroy 
Spec. Perf. (3d Ed.) § 16. 

We are convinced that under a bill seeking specific performance of the instali- 
ment provisions of the contract, the court of equity has full power to mold its 
decree to do complete equity; to adjudicate fully the rights of the parties under 
the contract, and decree relief accordingly. 

The final question, and the one of most concern to the insurer, is an insistence 
that the decree should have retained the cause in fieri, and made provision for 
reopening the question of disability in the light of subsequent events. 

Among the cases relied upon to sustain such contention is Ellis v. New York 
Life Ins. Co., 214 Ala. 166, 106 So. 689. In that case the contract stipulated for 
payment of a monthly benefit upon due proof of total disability which would pre- 
sumably be permanent, the insurer would pay a monthly benefit “during the life 
time and continued disability of the insured.” Proof was approved by the company 
and payment of benefits begun, but, on receiving evidence that the total disability 
had not continued, declined to continue payments. Thereupon the insured sued for 
such benefits. The decision expressly notes that the contract called for monthly 
benefits while the disability continued, and the decision deals with the question of 
continued total disability vel non. 

In the case of Brix v. People’s Mut. Life Ins. Co. (Cal. App.) 29 P.(2d) 
233, 234, 236, later overruled on other points as before noted, the contract was to 
pay a monthly indemnity “so long as the Insured lives and suffers total loss of 
time.” The appellate court modified a decree awarding benefits for life, so as to 
permit the reopening of the case upon a showing that the disability had ceased to 
exist. 

The case of Melancon v. Provident Life & Accident Ins. Co., 176 La. 1055, 
147 So. 346, 348, involved an accident indemnity policy stipulating for a monthly 
benefit “for the period during which such injury alone shall wholly and con- 
tinuously disable and prevent the insured from performing any and every duty 
pertaining to his business or occupation.” The decree of the trial court was 
similar to that in the instant case. On appeal the decree was modified to incor- 
porate the above provision in the decree, and let in the insurer to contest the con- 
tinuance of. disability. 

In Equitable Life Assur. Soc. of United States v. Goble, supra, the contract 
stipulated: “* * * If it appears at any time that such disability has been 
terminated, no further disability installments will be paid on account thereof.” 
The cause was retained on the docket subject to be reopened for proof of ter- 
mination of the disability. 


Manifestly it is within the right of parties to stipulate against the conclusive 
effect of a voluntary acceptance of proof of permanent total disability, to require 
lurther assurances from time to time, and to stop payments if the case turns out 
to be one of temporary rather than permanent disability. 

Whether the court should encumber their records with a volume of admin- 
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istrative business in connection with insurance, similar to alimony cases, with the 
multiplicity of suits which may follow, is a question of moment. 

[4] We are clear in the conviction that it is not within the power of parties 
to contract against the finality of judgments and decrees of courts on issues within 
their jurisdiction, duly litigated and determined. 

There is no more fixed, fundamental frinciple, or public policy, than this 
doctrine of the finality of judicial findings. We may observe that disability from 
accidents in industry gave birth to our Workmen’s Compensation Laws. The 
adjudication of permanent total disability from certain classes of injury may be 
quite as difficult, and subject to as much uncertainty in proof, as disability from 
disease. Installment payments are provided for in such laws, running through long 
periods, but no provision is made to reopen and relitigate the question of per- 
manent disability. This is in line with the principle of finality in judicial decrees. 

Our research convnces us the law is somewhat formative on these questions. 

As heretofore noted some courts have preferred to pay and it was found he 
should pay, as in the nature of a breach of the contract on the part of the insurer, 
and awarded once for all, the damages resulting from such breach. 

This case, as we have said, calls for no final decision of that question; neither 
does it call for a decision as to the soundness of the cases last reviewed, keeping 
the cause open, as applied to the contracts there considered. We leave such ques- 
tions for decision when occasion arises. 

In the instant case the insurer contracted to pay one specific benefit, $1,000, 
when total permanent disability intervened, and proof of same made. This sum is 
payable in installments specified in a table, including some interest added in the 
face of the installment. The employer is named to designate the installment 
period, within the limits of the table, one to twenty years. There is no indefinite 
period during which installments shall be paid, but a fixed period. If we write in 
an implied provision that payments shall end if disability turns out not to be per- 
manent, then the amount payable becomes contingent on the installment period 
designated after disability arose. 

[5] Whatever be the rights of the insurer, who approves ex parte proofs and 
begins to pay, if it later appears there was no permanent total disability, we here 
and now decide that the judicial finding of permanent total disability on an issue 
duly presented and litigated inter partes has all the finality of other judgments 
and decrees. It is just as conclusive of the obligation to pay the Jast installment 
as the first one. It is just as conclusive on the insurer as it would have been 
against the insured if such issue had been found against her. Mutuality as to cou- 
clusiveness of judgments is fundamental. There was no error in declining to hold 
open the case to relitigate the question of total permanent disability under the con- 
tract in this cause. 

[6] Attention is called to certain stipulations of the policy in the paragraph 
headed “Modes of Settlement,” whereby, in the event of the death of the insured 
before all installments are paid, a new beneficiary may be designated to receive the 
unpaid installments. Some doubt is expressed by appellant as to whether a double 
liability might not arise under the present decree in such event. To clarify this mat- 
ter the decree will be here amplified by adding the following: 

“In the event of the death of the insured before all the installments are paid 
into the registry of this court for her use, this court shall determine the beneficial 
ownership of this decree and the proceeds thereof in keeping with the stipulations 
of the policy, and direct the paying out of such funds by the register.” ; 

The decree of the court below is modified and affirmed. The application for 
rehearing is overruled. 

All the Justices concur. 

JOHN HANCOCK MUT. LIFE INS. CO. v. BEATY. 7 Div. 293. 
Supreme Court of Alabama. March 21, 1935. 
Rehearing Denied June 4, 1935. 
Further Rehearing Denied June 27, 1935. 
162 Southern Reporter 281. 
1. INSURANCE. 

39 year old woman, employed as hosiery knitting machine operator for 22 

years, who suffered from chronic leg ulcer preventing her from working at her 
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employment, which required prolonged standing, held permanently and totally dis- 
abled within group life policy, though after treatment she would be able to do 
other work. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2, INSURANCE. 

39 year old hosiery knitting machine operator suing for permanent and total 
disability benefits under group life policy because of chronic leg ulcer which pre- 
vented her from working at her employment, which required prolonged standing, 
had no burden to prove that no profitable sitting down job would be available. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. 

“Total permanent disability,” as used in group life policy containing disability 
clause, is total permanent disability to perform work of occupation followed 
through life and only profitable occupation for which insured is suited by training 
and experience. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

\ppeal from Circuit Court, De Kalb County; A. E. Hawkins, Judge. 

Bill in equity by the John Hancock Mutual Life Insurance Company against 
Rannie Beaty, and cross-bill by respondent. From a decree granting relief under 
the cross-bill, complainant appeals. 

Modified and affirmed. 

C. A. Wolfes, of Fort Payne, and Cabaniss & Johnston, and L. D. Gardner, 
Jr, all of Birmingham, for appellant. 

Scott & Dawson, of Fort Payne, for appellee. 

BouLDIN, Justice. 

This suit was to recover the permanent total disability benefit stipulated in a 
policy of group life insurance. 

The contract, procedure, issues of fact, and decree were in all material respects 
similar to those presented in the companion case of John Hancock Mutual Life 
Insurance Co. v. Lena Large, 162 So. 277, this day decided. 

We adopt that decision in all respects. save as to one issue of fact, namely, 
that of permanent total disability vel non. 

The evidence on this issue presents an interesting case. The insured, at the 
time the policy was issued, was hosiery mill employee, an operator of hosiery 
knitting machines. She is 39 years of age; has been in this employment some 
twenty-two years, save when prevented by inability. She has been married some 
twenty years, and is the mother of four children. 

The employment required her to be on her feet for many hours each day. In 
course of time varicose veins developed in the leg, swelling of the ankles followed, 
and about 1931 there developed a chronic ulcer on the lower left leg. 

The physician, describing the pathological conditions of the case, said: “Those 
chronic ulcers are due to poor circulation and an infection. You get an infection 
on the limb, then the circulation isn’t active enough to take it up and care for it. 
The circulation is retarded in her case by her physical make-up. She’s about six 
and a half feet tall, I believe, and the heart power isn’t sufficient to carry that 
blood around.” 


The active ulcer has varied from the size of a dime to that of a silver dollar, 
the surrounding tissues being swollen and discolored in varying degrees. There 
seems to be no question that by the fall of 1931, by reason of the pain and debility, 
she became totally disabled to continue her employment. It appears she quit for 
something like a year, during which time, by treatment of physicians, rest, and 
keeping off the feet, the ulcer healed over, and she went back to work. In some 
two months the ulcer reappeared with such violence as to create a total disability, 
resulting in her giving up her occupation. 

The chief argument for appellant is that under the evidence the infirmity is 
curable, and the disability should be held temporary in character. 

[1] Evidence tends to show, and we may say the weight of the evidence shows 
that by keeping off the feet, going to bed, or keeping the feet elevated, together 
with home treatment, and maybe hospital treatment of the varicosed veins, the 
ulcer will disappear, and the insured be able to do some domestic or other work 
which does. not call for prolonged standing on the feet. 
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We are impressed, however, that, at this age in life, and in view of the history 
of the affliction, and the pathological conditions leading to it, she is totally and 
permanently disabled to engage in the occupation under which she was insured, 
and which has been pursued all the years of her mature life. 

The same conditions which brought on the disability in earlier life, and the 
weakening effects of this chronic or protracted condition, would, under the weight 
of the evidence, speedily lead to a recurrence of the trouble. 

[2] We do not think there was any burden on the insured to prove no profit- 
able “sitting down job” would be available at the hosiery mill or elsewhere, in the 
event of such recovery as the case permits. 

[3] Total permanent disability to perform the work of the occupation followed 
through life, and, so far as appears, the only profitable occupation for which she 
is suited by training and experience is the disability covered by such policies. New 
York Life Ins. Co. v. Torrance, 228 Ala. 286, 153 So. 463; Id., 224 Ala. 614, 141 
So. 547; Equitable Life Assur. Soc. v. Dorriety, 229 Ala. 352, 157 So. 59; Metro- 
politan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 852; United 
States Casualty Co. vy. Perryman, 203 Ala. 212, 82 So. 462; Travelers’ Ins. Co. v. 
Plaster, 210 Ala. 607, 98 So. 909; New York Life Ins. Co. v. McLean, 218 Ala. 
401, 118 So. 753. 


Affirmed. 
Anderson, C. J., and Gardner and Foster, JJ., concur. 
On Rehearing. 

Bouldin, J. 

Opinion and decree modified as in the companion case of John Hancock Mutual 
Life Insurance Co. v. Lena Large, 162 So. 277. 

Application overruled. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


JOHN HANCOCK MUT. LIFE INS. CO. v. HILL. 7 Div. 294. 
Supreme Court of Alabama. March 28, 1935. 
Rehearing Denied May 2, 1935. 
Further Rehearing Denied June 27, 1935. 
162 Southern Reporter 286. 
INSURANCE. 

Evidence of physicians, and of insured, who suffered from chronic asthma, 
with accompanying symptoms, held to sustain finding of permanent total disability 
within group life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, De Kalb County; A. E. Hawkins, Judge. 

Bill in equity by the John Hancock Mutual Life Insurance Company against 
Della L. Hill (Lindsey), with a cross-bill by respondent. From a decree granting 
relief under the cross-bill, complainant appeals. 

Modified and affirmed. 

C. A. Wolfes, of Fort Payne, and Cabaniss & Johnston and L. D. Gardner, Jr., 
all of Birmingham, for appellant. 

Scott & Dawson, of Fort Payne, for appellee. 

Bouin, Justice. 

The suit was to recover the total permanent disability benefit under a group 
policy of life insurance. The insured was an employee of W. B. Davis & Son, 
Inc., as a hosiery mill worker. 

The contract, procedure, and final decree in the instant case were in all respects 
similar to the companion case of John Hancock Mutual Life Insurance Co. v. Lena 
Large, 162 So. 277. 

The statement of the case, and the decision in said cause, are approved and 
adopted as applicable to the instant case on all points save one; namely, the fact 
of total permanent disability vel non. 

Upon a careful consideration of the evidence upon that issue by the full court, 
we are of opinion the finding of permanent total disability by the trial court is 
sustained by the evidence. The weight of the evidence, from physicians in best 
position to know by reason of long treatment and observation of the case, in con- 
nection with the testimony of the insured, is to the effect that she became and is 
totally and permanently disabled from chronic asthma, with accompanying symp- 
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toms, within the meaning of such insurance contracts, as frequently and recently 
defined in our decisions. 

Affirmed. 

All the Justices concur. 

On Rehearing. 

The decree of the court below is modified and affirmed, as in the companion 
case of John Hancock Mutual Life Insurance Co. v. Large, 162 So. 277. The 
application for rehearing is overruled. 

All the Justices concur. 

NATIONAL EQUITY LIFE INS. CO. v. PARKER. No. 4—3806. 
Supreme Court of Arkansas. March 25, 1935. 
80 Southwestern Reporter (2d) 630. 
INSURANCE. 

Evidence held to overcome presumption of payment of premium which arose 
from possession by beneficiary of life policy which contained recital that policy 
was issued in consideration of application and payment in advance of annual pre- 
mium, so as to preclude recovery by beneficiary on policy. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from Circuit Court, Dallas County; Patrick Henry, Judge. 

Suit by Zella May Parker against the National Equity. Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and dismissed. 

M. J. Harrison and Moore, Gray, Burrow & Chowning, all of Little Rock, for 
appellant. 

Huie & Huie, of Arkadelphia, and H. T. Harrison, of Little Rock, for appellee. 


UNITED MUT. LIFE INS. CO. v. BRANSFORD. No. 4—3814. 
Supreme Court of Arkansas. April 8, 1935. 
Rehearing Denied May 6, 1935. 
81 Southwestern Reporter (2d) 17. 
1. INSURANCE. 

Cause of action arises on life policy on insured’s death unless under contract 
accrual is delayed or local statute fixes different time. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

2. INSURANCE. 

Life policies issued by fraternal benefit associations may limit time in which 
suits may be instituted. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

3. INSURANCE. 

Suit on fraternal benefit life policy brought nearly six years after insured’s 
death held barred, where policy required that proofs of death be furnished within 
one year after insured’s death and that suit be brought within two years, in absence 
of showing that insurer deceived beneficiary or induced her to postpone filing of 
action, or that beneficiary was led to believe by insurer’s conduct that insurer would 
not avail itself of limitations. 

(For other cases, see Insurance, Dec. Dig. § 622[4].) 

4. INSURANCE. ue 

Possession of original fraternal benefit life policy or copy thereof was unneces- 
sary for filing of suit by beneficiary, and insurer’s withholding of information in 
reference thereto would not excuse failure to prosecute suit within limitations in 
policy (Crawford & Moses’ Dig. § 1034). 

(For other cases, see Insurance, Dec. Dig. § 624[6].) 


Appeal from Circuit Court, Pike County; A. P. Steel, Judge. 

Suit by Tom James Bransford against the United Mutual Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and cause of action dismissed. 

O. A. Featherston, of Murfreesboro, for appellant. 

P. L. Smith, of Antoine, for appellee. 

Jounson, Chief Justice. 
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Appellant, insurance company, is the successor to a mutual benefit association, 
known as the —- of Pythias. 

In June, 1907, General L. Gideon made written application to the benefit asso- 
ciation for a policy of life insurance in the sum of $1,000. The policy was duly 
issued as requested, and Tom James Gideon (now Bransford), appellee here, was 
designated as beneficiary. Among other provisions the policy provided: “The bene- 
fit Certificate is issued and accepted by the parties in interest subject to all the pro- 
visions and conditions contained and referred to in the foregoing, and to the con- 
ditions, provisions and benefits contained on the 2nd and 3rd pages hereof, which 
are hereby made a part of this certificate; and all of the conditions and provisions 
of the contract between the member and the Society are to be deemed to be assented 
to and accepted without the necessity for the member’s signature being affixed 
thereto.” 

On page 2 of the policy is the following provision: “Proofs of death satis- 
factory to the Board of Control shall be furnished to it free of expense within 
one year from the date of death of the member and no action at law shall be 
maintained unless suit is commenced within two years from the death of the mem- 
ber.” 

The insured died on December 14, 1928, and this suit was instituted by the 
named beneficiary on July 30, 1934, against appellant to recover the benefits desig- 
nated in said policy. At the close of the testimony in said cause appellant requested 
the court to direct a verdict in its behalf, but this request was refused, and there- 
after the jury returned a verdict in favor of appellee, and this appeal follows. 

The undisputed testimony reflects that the insured died on December 14, 1928, 
and that no proof of his death was furnished to appellant within one year; also, 
that no suit was instituted by the beneficiary upon the policy until this one was 
filed on July 30, 1934. 

[1] It is a rule of universal application in the law of insurance that a cause 
of action arises in favor of the designated beneficiary in a policy of insurance 
against the insurer upon the death of the insured, unless by the terms of the con- 
tract the accrual of such cause of — is delayed or some local statute fixes a 
different time (see, 7 Couch Insurance Law, § 1630), and but for the contractual 
limitations heretofore quoted this cause of action would have accrued upon the 
death of the insured. 


2, 3] We are definitely committed to the doctrine that in policies of life insur- 
ance issued by fraternal benefit associations to their members the time may be 
limited by the terms of the contract in which suits may be instituted. In the very 
recent case of Grand Lodge of Brotherhood of Railroad Trainmen y. Cothran, 79 
S.W.(2d) 438, we expressly held that a provision in a fraternal benefit association 
policy limiting the time of bringing suit thereon to a period of six months was a 
valid condition of said contract and that. a suit instituted after the lapse of six 
months could not be maintained. In the case referred to we followed the previous 
rule announced by this court in Phillips v. Mosaic Templars, 154 Ark. 173, 241 S. 
W. 869. No pertinent facts or circumstances appear in this record which would 
tend to differentiate it from the cases just cited. It is true that appellee under- 
took to excuse the long delay in filing this suit by stating that the original policy 
had been lost, mislaid, or destroyed. She admits, however, that she transmitted a 
premium to the insurer in behalf of her father, the insured, several years prior 
to his death. She also admits that she knew the policy was in existence at that 
time. She likewise admits writing to the insurer in reference to this policy imme- 
diately after her father’s death. 

To excuse a delay of almost six years in filing suit upon a contract which con- 
tains the limitations heretofore quoted, it devolves upon appellee to show by testi- 
mony that appellant deceived her in some manner or induced her to postpone the 
filing of the action, or that she was led to believe by the actions or conduct of 
appellant that it would not avail itself of the limitations. Goldsmith v. First 
National Bank of Ashdown, 169 Ark. 1162, 278 S. W. 22. There is no testimony 
showing, or tending to show, that appellant said or did anything, when measured 
by the rule just quoted, that would estop it in pleading the limitations contained 
in the contract. 

(4) Moreover, possession of the original policy or a copy thereof was not 
imperative or even necessary for the filing of a suit by appellee, and the withhold- 
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ing of information in reference thereto by appellant would not excuse her delay. 
Section 1034, Crawford & Moses’ Dig. 

By long delay, without lawful excuse therefor, appellee is barred by the lim- 
itations of the policy of insurance from prosecuting this suit, and the trial court 
erred in refusing to direct a verdict in favor of appellant for this reason. The 
judgment is reversed, and the cause of action is dismissed. 


FEDERAL LIFE INS. CO. v. KRAS. No. 13460. 
Supreme Court of Colorado. May 20, 1935. 

45 Pacific Reporter (2d) 636. 
1. INSURANCE. 

Insured held not barred from recovering on health and accident policy by false 
answers as to former illnesses in application, where insured was illiterate and told 
insurer’s agent pertinent facts concerning former illnesses through interpreter, and 
agent wrote out false answers which appeared in application, and did not read 
answers to insured or interpreter, since insured had right to assume that agent 
would submit correct information and that insurer issued policy with full knowl- 
edge of information disclosed to agent. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE. 

Insurance solicitor is agent of insurer whose acts and knowledge are those of 
insurer, and for whose wrong, perpetrated through fraud or negligence, insured 
cannot be held responsible. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

3. INSURANCE. 

Presumption that insured had examined policy, arising from fact that insured 
received and retained it for reasonable length of time, so as to make it obligatory 
upon insured to repudiate false answers written in application by insurer’s agent, 
held inapplicable, where insured was illiterate foreigner unacquainted with the 
language. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

En Banc. 

Error to District Court, Pueblo County; William B. Stewart, Judge. 

Action by Alex Kras against the Federal Life Insurance Company. Judgment 
for plaintiff, and defendant brings error. 


Affirmed. 


Phelps & Gobin, of Pueblo, for plaintiff in error. , 

Thomas L. Bartley, C. V. Marmaduke, Jr., and V. G. Seavy, all of Pueblo, for 
defendant in error. 

HoLLAND, Justice. 


In an action filed September 17, 1931, to recover for disability claim under an 
insurance policy, defendant in error was plaintiff in the trial court, where he pro- 
cured a judgment against the insurance company, plaintiff in error. Reference to 
the parties will be made as plaintiff and the insurance company. 


The controversy is over the claimed falsity of the answers and statements made 
in the application for sick and accident insurance, which was attached to the policy 
issued and made a part thereof. There is no dispute as to the following facts: 
That on May 21, 1926, policy No. 91894 of the insurance company was issued to 
plaintiff, and is Exhibit A; that the application was dated May 14; that the policy 
provided for $60 per month total disability benefits for 12 months, and double 
benefit for two months if confined in hospital; that plaintiff was confined in a hos- 
pital from June 28, 1930, up to the time of the suit, more than one year, with rheu- 
matism and heart trouble (mitral regurgitation) ; that he was illiterate, and had an 
interpreter present when he signed the application; that there was no medical exam- 
ination, and the policy was based upon the statements made in the application. The 
pertinent parts of the application are as follows: 

“12. (a) Have you received medical or surgical attention within the past five 
years? Yes. If so, for what? Removal of tonsils. Date? 98-1923. Duration? 4 


days. Have you fully recovered? Yes. (b) Names and addresses of attending 
physicians and surgeons? C. F. & I. doctor. 
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“13. * * * (c) Have you ever had fits, disorders of the brain or spinal cord, 
hernia, bodily or mental infirmity? No.” 

“16. (a) Have you ever had any serious illness or disease? No.” 

“18. * * * (b) Is your condition sound mentally and physically? Yes.” 

“20. Do you agree that any representation or statements made by you to the 
person soliciting this application or by any such person to you shall not be binding 
upon the Company unless contained in this application? Yes. 

“21. Do you agree that the insurance hereby applied for based on the foregoing 
answers and agreements will not be in force until the policy is actually issued while 
a are in good health, free from all injury, and the first premium is actually paid? 

es. 

“22. Do you understand and agree that each of the above answers is material 
and full, complete and true? Yes.” 

Dr. Royal H. Finney a witness for plaintiff, being asked to give a résumé of 
plaintiff's hospital record, answered in detail; his testimony in that regard being 
substantially as follows: He was there in November, 1924, to be operated for hernia, 
but because of a cold was not operated upon. He was in the hospital for rheumatic 
fever (acute polyarthritis) with mitral regurgitation (leakage of the heart) January 
18, 1925, and remained there until April 3, 1925, re-entered the next day, and 
remained until June 3, 1925. He again entered the hospital January 15, 1926, and 
again entered May 20, 1926, for an operation for double inguinal hernia, and 
remained there until June 7, 1926. The present suit is based upon the claim for 
disability occasioned by rheumatism and endocarditis with mitral regurgitation; this 
being the same ailment he was afflicted with and confined in the hospital for in 
1925. The hernia was operated on May 20, 1926, and was the same hernia he had 
been afflicted with when he was in the hospital in 1924. He was in the hospital for 
this when the policy was issued, it being dated May 21, 1926. 

The insurance company offered no evidence, and its motion for a directed 
verdict was overruled. It contends that the representations in the application are 
warranties; but if not warranties, that they are representations material to the 
risk and if untrue void the policy. 


Plaintiff insists that all of the facts about his other sickness were told by him 
to the agent, through the interpreter; that the agent wrote out the answers, and 
never read them to him, and further that premiums were paid by plaintiff on this 
policy from its date in 1926, to November, 1930, and after defendant had notice 
of plaintiff’s actual physical condition; that the statements made in the application 
are representations and not warranties. 


[1] This case must stand or fall upon the application, and the facts and cir- 
cumstances under which it was given or obtained. The agent’s authority to solicit 
insurance and take applications therefor is not questioned. The matter of the 
statements in the application, being either warranties or representations material 
to the risk, become important only if such statements are made by the applicant. 
If so made, as appears on the face of the application before us, they become war- 
ranties, and if the insurance is based thereon and the statements are false, no 
recovery can be had upon the policy. However, the undisputed evidence in this 
case, submitted to, and apparently believed by, the jury, establishes the fact that 
the statements in the application were in fact made by the agent. It is undisputed 
that the applicant is of foreign birth, with little understanding of the English 
language, and that an interpreter was present and necessary at the time of the 
making and signing of the application; further, the interpreter testified that the 
applicant, when the questions contained in the application were read to him by 
the agent through the interpreter, disclosed all of his former and then present 
sickness and disability, which in turn was interpreted and disclosed to the agent; 
that the agent wrote the answers as contained in the application and when com- 
pleted did not read the questions and answers to the applicant or interpreter, and 
did not submit the application to them for reading. In the circumstances the 
applicant had the right to assume that the agent would submit the true and cor- 
rect information given him to his principal, and he was justified in relying upon 
that assumption. He had the right to believe, and to rely upon that belief, that 
when the company issued its policy it did so with full knowledge of the informa- 
tion disclosed to its agent, and he was justified in such reliance’under a sense 0! 
security. 
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[2, 3] The solicitor of an insurance company is its agent; his acts and 
knowledge are those of his principal, and the insured cannot be held responsible 
for a wrong perpetrated through his fraud or negligence. Northwestern Mut. Life 
Ins. Co. v. Farnsworth, 60 Colo. 324, 153 P. 699; New York Life Ins. Co. v. 
Fukushima, 74 Colo. 236, 220 P. 994. We are not unaware of the duty resting upon 
an insured, when he receives a policy of insurance, to examine it, and if he 
receives and retains it for a reasonable length of time, that. he is presumed to have 
examined it. And in this case, had plaintiff, with an understanding of the English 
language and with a familiarity with the nature of applications for, and issuance 
of insurance policies, received and retained possession of the policy here in 
question with full knowledge of the circumstances concerning its issuance, without 
examining it and the attached copy of his application, his negligence in that 
respect would preclude a recovery. But different facts are here presented. The 
insured, as before stated, was unacquainted with the language in which the appli- 
cation and policy were written, and it therefore cannot be presumed that he did 
or could have familiarized himself with the policy to the extent necessary to make 
it obligatory upon him to repudiate the false answers shown in the application. 
New York Life Insurance Co. v. Fukushima, supra. 

The evidence concerning the disclosures by the insured to the agent—which is 
undisputed—was properly before the jury, and undoubtedly bore sufficient weight 
to influence its belief and judgment. It is amply sufficient to sustain a finding 
upholding plaintiff’s claim that the insurance company had knowledge of the facts, 
through the knowledge of its agent. Such a finding we will not disturb. 

The judgment on the verdict is therefore correct and is affirmed. 

Hilliard, J., not participating. 


EMERICK v. CONNECTICUT GENERAL LIFE INS. CO. 
Supreme Court of Errors of Connecticut. June 4, 1935. 
179 Atlantic Reporter 335. 
1. INSURANCE. 


Where group policy terminated insurance on termination of employment, 
word “employment” referred to status rather than contractual relation, and 
“termination of employment” meant termination of which employee had knowl- 
edge, and did not mean cessation of active employment or termination of con- 
tract of employment. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. : 

Beneficiary held entitled to recover on group policy terminating insurance 
on termination of employment and contemplating certificate entitling employee 
to individual policy if requested within 31 days after termination of employ- 
ment, where employee was temporarily laid off, and eight months later his name 
was removed from pay roll without notice, and employee died within 31 days 
thereafter. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

4. INSURANCE. 

_Employer obtaining group policy held not insurer’s agent as regards any 
obligation to notify employee of termination of employment. 

(For other cases, see Insurance, Dec. Dig. § 74.) 

5. INSURANCE. | 
_ Employer obtaining group policy held not employee’s agent so that knowledge 
of termination of employment would be imputed to employee. 

(For other cases, see Insurance, Dec. Dig. § 74.) 

Appeal from Superior Court, Hartford County; Frederick M. Peasley, Judge. 

Action on a group policy of insurance by Stephen Emerick against the Con- 
necticut General Life Insurance Company, brought to the superior court and 
tried to the court. Judgment for defendant, and plaintiff appeals. 

Error, and case remanded, with direction. 


Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 


Morton E. Cole, of Hartford (Cyril Cole, of Hartford, on the brief), for 
appellant. 
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C. H. Voorhees, of Hartford, for appellee. 

Ma tsk, Chief Justice. 

The defendant, hereinafter called the company, issued to the Pratt & Whitney 
Company of Hartford, hereinafter called the employer, a policy which is entitled 
“co-operative insurance policy,” the insurance under which was of the type known 
as “group insurance.” The policy was indorsed as “issued to Pratt & Whitney 
Company.” In it the company agreed, upon receipt of proof of permanent dis- 
ability or death of any employee, to pay the sum of $1,000, such payment in case 
of total disability to be made to the employee or some one representing him, and 
in case of death, to a “beneficiary named by the insured employee and entered on 
the registration card filed with the Company,” or if there be no beneficiary so 
named, then to certain persons designated in the policy. Every employee who had 
completed three months of continuous active service was eligible under the policy 
and became entitled to its benefits “upon completion of any form selected by the 
Employer indicating his willingness to contribute toward the insurance.” If there- 
after he canceled his insurance, it was to cease as of the first pay-roll deduction 
day following the date of cancellation. The employer was to furnish the company 
with the names of all employees insured and of all those whose insurance ceased 
“through termination of employment or otherwise, together with the data neces- 
sary to determine the premium hereunder.” The insurance on any employee was 
to “automatically cease with the termination of employment.” If an employee was 
“totally disabled” as defined in the policy, or was temporarily absent, or tem- 
porarily laid off, or was given leave of absence, “the employment need not be con- 
sidered terminated, provided the Company is so notified.” The premium for the 
policy was to be paid by the employer annually in advance, the amount to be 
determined in accordance with a certain schedule which stated the sum to be paid 
on account of the employees covered by the policy, based upon the attained age 
of the various “insured,” with a provision for adjustment between the company 
and the employer on account of changes in the roll of those employed who were 
covered by the policy. It was further provided that the maximum amount that 
any employee could pay for the insurance was to be 60 cents a month per $1,000 
of insurance, the balance to be paid by the employer. 

The company agreed to issue to the employer for delivery to each employee 
whose life was insured an individual certificate setting forth a statement as to the 
insurance protection to which the employee was entitled, and to whom payable, 
together with the following provisions for obtaining an individual policy at the 
termination of employment: “At the termination of the employment of any 
employee for any reason whatsoever the Company will, without further evidence 
of insurability, and upon written application made to the Company within thirty- 
one days after such termination and upon the payment of the premium applicable 
to the class of risk to which the employee belongs and to the form and amount 
of the policy at such employee’s then attained age, issue to the employee a policy 
of life insurance in any one of the forms customarily issued by the Company, 
except term insurance, with equivalent total and permanent disability benefits in 
an amount not greater than the amount of the employee’s protection under this 
policy at the time of the termination of the employment.” Any employee might 
designate a new beneficiary under the policy by filing with the company a written 
request for the change on forms provided for that purpose, the change to hecome 
effective upon receipt of the request at the home office of the company. No assign- 
ment of the policy or insurance under it was to be effectual against the company 
unless filed at its home office. It also provided that the policy, with the application 
of the employer and the individual applications of any of the employees to be 
insured, copies of which were attached to the policy, should constitute the entire 
contract between the parties. 


The application for the policy made by the employer stated that the portion 
of the premium paid by each employee insured was to be $7.20 a year; 60 cents 
was in fact deducted from the amount due each insured upon the monthly pay roll 
of the employer; and while the policy stated that the employer should pay the bal- 
ance each month, the schedule of premiums in the policy shows that in the case 
of no employee whose attained age was less than thirty-eight was the premium 
charged by the company as much as $7.20 a year. On June 17, 1930, Robert c. 
Emerick, a son of the plaintiff, was employed by the Pratt & Whitney Company 
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and was eligible to insurance under the policy. He received a certificate of the 
company to the effect that it had insured the lives of certain employees of the Pratt 
& Whitney Company subject to the terms and conditions of the policy. The cer- 
tificate stated that Emerick was insured under the policy for the sum of $1,000 
payable in case of his death to the plaintiff; it quoted the provision as to the con- 
version privilege contained in the policy; and it also stated that the policy expressly 
provided that the insurance should cease with the termination of the employment 
or if the pay-roll deduction order was canceled, as of the first pay-roll deduction 
day following the cancellation. 

Emerick was temporarily laid off on or about February 7, 1931. Thereafter 
from time to time he called at the factory, but was not again actively employed, 
although he left there his working coat, tools, and certain books having to do 
with his trade as toolmaker and other personal belongings; nor did he thereafter 
pay anything to the company for insurance. On October Ist the employer remov ed 
his name from its pay-roll because of lack of work, as of the next pay-roll deduc- 
tion day, which was October 3d; and on October 28th the employer notified the 
defendant he had been laid off as of October Ist and that his insurance was to be 
cnnldeved canceled. No notice of the termination of his employment or of the 
cancellation of the policy was given to Emerick or the plaintiff. Emerick died on 
October 23, 1931. Thereafter proofs of death were filed with the defendant and 
the plaintiff as beneficiary under the policy demanded the sum of $1,000, but the 
defendant refused to pay it. 

|1-3] The policy falls within the class of contracts made for the benefit of a 
third party, differing, however, from most contracts of that nature, in that under 
it the third party, the employee, would be entitled to its benefits only upon the 
payment of a consideration, and this the company knew. While this might not be 
sufficient to alter the legal rights created under the contract, it is an element in 
the situation which is relevant to the construction and effect of the policy. The 
policy clearly does not use the word “employment” in the sense of a legal contract 
of employment. It is so drawn as to include employees working under a hiring 
wholly indefinite as to the term of its continuance; their employment might, there- 
fore, be terminated at any time at their will or that of the employer; and the hir- 
ing would not give rise to any contractual obligation, aside from the right to com- 
pensation for services actually performed. 1 Williston, Contracts, §§ 37-39. Nor 
does the contract apply to eanployees only when they are actually employed from 
day to day; this is apparent from the provision that if an employee is “temporarily 
absent, or is temporarily laid off, or is given leave of absence,” the employment need 
not be considered terminated, provided the company was so notified. The word 
“employment,” as used in the phrase “termination of employment,” has reference 
to the position of an employee rather in the nature of status. Thus in Perkins v. 
Eagle Lock Co., 118 Conn. 658, 174 A. 77, we had before us a case in which action 
was brought upon a certificate of benefit issued by a corporation to its employee, 
under which a certain payment was to become due to the latter’s wife upon his 
death while “in the employ” of the corporation; and we sustained a judgment for 
the plaintiff, although the employee had not been engaged in working for the cor- 
poration for more than two years and there was an entry upon its records, made 
by the corporation four months after he ceased work, that he was “through.” We 
said (118 Conn. 658, page 663, 174 A. 77, 79): “It is clear that neither party to 
this certificate intended such an automatic termination of the relation of employee 
and employer, but that the word was intended to indicate the status of the holder 
of the certificate in relation to the company. The word as here used is intended 

) indicate a continuous right to the stated benefit until the contract relation is 
rminated by the withdrawal of the employee or discharge by the employer, with 
lotice to the other party.” As the situation presented is one rather of the status 
of the employee in relation to his employer than of a contract of employment, the 
right of the employer at any time at its will to discontinue its contractual relation- 
ship to the employee is not conclusive that it might to the same extent terminate 
his status as an employee under the policy. 

In construing the contract we are bound to assume that both the employer and 
the company intended that the contract should operate fairly and justly to the 
employee, and that, in return for his acceptance of its provisions and payment to 
the employer of the amount deducted from his wages as premiums, he should be 


¢ 
le 
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assured of the benefits apparently conferred by the policy. One of these benefits 
was the right given “at the termination of his employment for any reason what- 
soever,” upon application made to the company within thirty-one days after such 
termination, to receive from it a policy insuring him as regards his death or total 
permanent disability. That this was a benefit of very real value is evident because 
thereby he would be entitled to receive the policy even though at the termination 
of his employment his physical condition were such that he could not, upon an 
application then made, secure a policy of insurance. If the employer could ter- 
minate the status of an employee, who was at the time temporarily laid off or 
absent on leave, simply by notifying the company that it had done so, without notice 
to him, he might very likely lose the benefit of the provision enabling him to take 
out this independent insurance, because the right to do so is limited to thirty-one 
days after the termination of employment. We cannot assume that either the com- 
pany or the employer intended so to jeopardize the apparent right given to the 
employee. In order to make that right one of assured benefit to the employee, 
knowledge on his part of the termination of his employment would be necessary. 

The ultimate question is: What is the meaning of the phrase “termination of 
employment” as used in the policy? It clearly does not mean the cessation of active 
employment or the termination of an existing contract of employment. It must 
mean such a termination of the relationship of employer and employee as will 
make effective all parts of the insurance contract. Viewing the policy as a whole, 
in order to make effective all its terms, we must construe the phrase as meaning 
a termination of which the employee had knowledge or notice. This is not to 
introduce any novel principle into the law. Thus the revocation of the authority 
of an agent, even where the principal may revoke it at will, is ineffective as to the 
agent without notice to him. Jones v. Hodgkins, 61 Me. 480, 483; 1 Mechem, 
Agency (2d Ed.) § 624; 1 Clark & Skyles Agency, § 173. So a guarantor who has 
given a continuing guaranty may revoke the guaranty, but such revocation is inef- 
fective until notice is given. Gay v. Ward, 67 Conn. 147, 156, 34 A. 1025, 32 L. R. 
A. 818; Ricketson v. Lizotte, 90 Vt. 386, 98 A. 801; 28 C. J. p. 929. It may not 
be too much to say that, speaking generally, where two persons occupy a con- 
tinuing relationship to each other and certain rights or liabilities will come into 
effect upon the termination of that relationship, neither party can terminate it 
except with the knowledge of or upon notice to the other. 

We are referred by the defendant to the cases of Beecey v. Travelers’ Ins. 
Co., 267 Mass. 135, 166 N. E. 571; Colter v. Travelers’ Ins. Co., 270 Mass. 424, 170 
N. E. 407; Magee v. Equitable Life Assur. Society, 62 N. D. 614, 244 N. W. 518, 
85 A. L. R. 1457; Thull v. Equitable Life Assur. Society, 40 Ohio App. 486, 178 
N. E. 850, in which a conclusion differing from that which we have stated was 
reached, but the opinions in these cases do not seem to us convincing. 

[4, 5] We agree with the contention of the company that the employer was not 
its agent as regards any obligation to give notice of any termination of the employ- 
ment to the employee. Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 136 A. 
400, 50 A. L. R. 1276. Neither was the employer as regards knowledge of such 
termination the agent of the employee so that notice would be imputed to him. 
There could be no termination of the employment under the policy without knowl- 
edge or notice of it to the employee. Until it was terminated the employer was 
obligated to pay the company a premium based upon the continuance of the insur- 
ance. The employer could have put an end to its liability for that premium by 
terminating the employment to the knowledge of or with notice to the employee 
and informing the company that it had been terminated; but until it was so ter- 
minated the employer continued liable for the premiums due on account of the 
insurance. 

There is error, and the case is remanded, with direction to enter judgment for 
the plaintiff. 

The other judges concurred. 


KOESTER v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court of Delaware. Jan. 16, 1934. 
179 Atlantic Reporter 327. 


INSURANCE. 
Death of insured resulting from unintentional discharge of gun insured was 
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struggling to take from his wife held not caused by “accidental means” within 
double indemnity clause of life policy. 

A result which is such as follows from ordinary means, voluntarily 
employed, in a not unusual or unexpected way, cannot be called a result 
effected by “accidental means,” but where, in the act which precedes the 
injury, something unforeseen, unexpected, or unusual occurs which pro- 
duces the injury, then the injury has resulted through “accidental means.” 
(For other cases, see Insurance, Dec. Dig. § 455.) 

Error to Superior Court, New Castle County. 

Action by Ina W. Koester against the Mutual Life Insurance Company of 
New York for the recovery of double indemnity on two life insurance policies. 
Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Wolcott, Chancellor, Layton, C. J., Richards, Rodney and Reinhardt, JJ., 
sitting. 

P. Warren Green and C. Edward Duffy (of Hastings, Stockly & Duffy), both 
of Wilmington, for plaintiff in error. 

Caleb S. Layton (of Richards, Layton & Finger), of Wilmington, for defend- 
ant in error. 

Supreme Court. Writ of Error to the Superior Court for New Castle County, 
No. 5, June Term, 1933. __ 

Remnuarpt, Judge, delivering the opinion of the Court: 

This is a writ of error to the Superior Court for New Castle County, brought 
to review the proceedings and judgment in an action therein instituted by Ina W. 
Koester against the Mutual Life Insurance Company of New York. The object of 
the suit is to recover double indemnities upon two policies of life insurance, one 
for three thousand dollars, the other for two thousand dollars. Both of the 
policies were taken out by William Koester, husband of the plaintiff, in his life- 
time, and the plaintiff is designated as beneficiary in both policies. 

The provisions of both policies are substantially the same except as to dates 
of issue and amounts payable. Each of said policies contains, in identical phrase- 
ology, a clause designated in said policies as “double indemnity for death by acci- 
dent.” This clause is as follows: 

“The Company—promises to pay—upon receipt at said Home Office of due 
proof of the death of William Koester—the insured, three thousand dollars to 
his wife Ina W. Koester, the beneficiary or, if there further be received at said 
Home Office due proof that such death resulted directly from bodily injury, 
received after the date of issue of this policy, independently and exclusively of all 
other causes, and that such bodily injury was effected solely through external, 
violent and accidental means, and that such death occurred within sixty days after 
the date of such bodily injury, promises to pay to said beneficiary, instead of the 
face amount of this policy (either six thousand dollars or four thousand dollars 
that is double the amount of the face of the policy) provided however that this 
double indemnity shall not be payable—if such death result from any violation of 
law by the insured.” 

The facts proved in the trial Court on behalf of the plaintiff were in sub- 
stance as follows: 

On the 12th of September, 1931, the plaintiff and her husband, the insured, 
were in a room in their house. For some time prior thereto the insured had lived 
apart from his wife and not at their home. On the day in question the insured had 
come to the home of his wife and they had some argument about the discharge 
of a practical nurse who was staying with the plaintiff at her home. 

At the time aforesaid plaintiff was weak and in a highly nervous condition 
due to the fact that she had not yet fully recovered from an operation for appen- 
dicitis which had taken place some two months prior thereto. The insured knew 
of the weakened physical condition of the plaintiff on the 12th of September, 1931. 
The plaintiff was then under the care of a physician and said she was afraid to 
stay in her home alone. The insured told her he would go out and buy her a gun, 
and she replied that he need not do that because she already had one. She pro- 
duced the gun, which was an automatic. The insured then said she was not in a 
fit condition to have a gun and demanded that she give it to him. The plaintiff 
refused, and thereupon the insured attempted to take the gun from her and she 
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strongly resisted his attempt. A struggle then ensued between the plaintiff and the 
insured for possession of the gun and during the continuance of this struggle the 
weapon was discharged, the bullet therefrom entering the lower part of the bod) 
of the insured, proceeding in an upward direction and causing a serious, injury 
from which death — shortly thereafter. 

There was no quarrel and apparently no bad feeling between the plaintiff and 
the insured which preceded the struggle, and so far as the evidence in the case 
discloses, the only reason that prompted the insured to seek possession of the gun 
was that he thought his wife was not in a fit condition to keep such a weapon 
in her possession. 

In the trial Court at the close of the testimony on behalf of the plaintiff on 
defendant’s motion the Court directed a nonsuit which the plaintiff refused to 
accept whereupon the Court gave to the jury binding instructions to return a ver- 
dict for the defendant upon the ground that the death of the insured was not 
caused by external, violent and accidental means within the meaning of the said 
two policies and the law. 

The errors assigned to have been made by the trial court and which are 
here under review, are four in number, but in reality they all raise but a single 
question, viz.: Did the trial Court err in holding that there was tio evidence to 
go to the jury upon which it might properly find that the death of the insured 
was caused by external, violent and accidental means within the meaning of said 
two policies and the law? 

In other words, did all the evidence adduced on behalf of the plaintiff show 
a cause of action against the defendant ?? 

The clause in the policies relating to injury caused by “accidental means,” is 
one which has received two distinct and opposed interpretations in the courts of 
this country. 

One line of decisions holds that any injury that is accidental is covered bj 
the clause. The other line draws a distinction between an accidental injury and an 
injury caused by accidental means. 

Under the first line of cases the injury here complained of would be covered 
by the policies; under the latter line it would not. 

In the case of Metropolitan Life Insurance Co. v. Landsman, 5 W. W. Harr. 
(35 Del.) 384, 165 A. 563, 567, the Superior Court for New Castle County 
approved and followed the second line of decisions above mentioned. The Lands- 
man Case was well and carefully considered and we believe, correctly decided. 
Indeed, in the brief of the plaintiff in the instant case it is admitted that the 
Landsman Case correctly states the law. 

The Landsman Case was upon a demurrer to plaintiff's declaration, on the 
ground that the injury received by the plaintiff was not caused by accidental means 
within the terms of the policy. 

The facts alleged in the declaration were as follows: The plaintiff held a 
policy which indemnified him against loss of time from his occupation, resulting 
from hodily injuries caused directly and independently of all other causes, by 
violent and accidental means. While this policy was in effect the plaintiff in 
attempting to lift a sack of potatoes, an act within the scope of his employment, 
violently wrenched and sprained his shoulder and back and thereby suffered loss 
time from his occupation. He claimed damages under the terms of the policy. 

The Court after an extensive review of authorities in other jurisdictions, said, 

“Applying the rules we have mentioned, and attempted to describe to the case 
in hand, what should de the result? The plaintiff, at the time of his injury, was 
voluntarily carrying, or attempting to carry, a sack of potatoes on his shoulder, 
in the usual way, no doubt in the way he had often carried such a load before < 
in the way he wanted to carry it. The injury he received was unexpected 
unforeseen. It was, therefore, accidental in a way. But while the injury or re 


1In the court below the insurance company further contended that there could be 
recovery by Mrs, Koester under the double indemnity clause of the policy sued on because 
appeared from the facts that the death of her husband, the insured, had been caused by 
assault and battery committed by him upon her when he attempted to take possession of the gun. 

In this connection the Court said: 

‘The Court will say nothing respecting the defendant’s first contention other than this: that 

insured’s struggle with his wife for the possession of the gun did not constitute an assault and 
battery, and his death did not, therefore. result from a violation of the law by the insur¢ 
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was accidental because unexpected, can it be said that the means which caused 
the injury were accidental? We must distinguish, if there is a difference, between 
the result and the means that produced it. What were the means in the case 
before us? Nothing more nor less than carrying, or attempting to carry, the sack 
of potatoes on the shoulder. Surely then, there was nothing accidental in the 
means which the plaintiff employed, as there would have been if he had unex- 
pectedly fallen with his burden and the fall had been the means of his injury. 
* * 

“The conclusion of the Court is that the injury received by the plaintiff was 
not caused by violent and accidental means within the meaning of the policy sued 
on. No cause of action, therefore, is shown and defendant’s demurrer must be 
sustained.” 

The definition of accidental means is well set forth in the leading case of 
United States Mutual Accident Association v. Barry, 131 U. S. 100, 9 S. Ct. 755, 
762, 33 L. Ed. 60. In this case the Court said: 

“that the term ‘accidental’ was used in the policy in its ordinary, popular 
sense, as meaning ‘happening by chance, unexpectedly taking place, not according 
to the usual course of things, or not as expected;’ that if a result is such as 
follows from ordinary means, voluntarily employed, in a not unusual or unex- 
pected way, it cannot be called a result effected by accidental means; but that if, 
in the act which precedes the injury, something unforeseen, unexpected, unusual, 
occurs which produces the injury, then the injury has resulted through accidental 
means. 

In her brief the plaintiff in error cites and relies upon the Barry Case and 
its definitions of accidental means. She says: 

“If a person does something intentionally and the direct result of the doing 
of that act is an injury, then the injury. is not caused by accidental means; but 
if, in the doing of that act, some intervening factor or act occurs that is unusual, 
unexpected or unforeseen, and that intervening factor or act produces the injury, 
then that injury is caused by accidental means. * * * In the case at bar it is 
obvious that it was not the attempt of the insured to take the gun from the bene- 
ficiary that was the cause of the injury resulting in his death, but that it was 
an intervening factor or act that produced the injury, viz. either his or her fingers 
unintentionally released the safety appliances on the gun, pulling the trigger, and 
the resulting discharge of the gun that produced the injury, and we maintain that 
it was something unusual, unforeseen, or unexpected in the light of all the facts 
of the case, in producing the discharge of the gun.” 

With this contention of the plaintiff in error we do not agree. 

We are of the opinion that while the death was accidental, in that it was 
unforeseen and unexpected, yet the means which caused the death were not acci- 
dental. 

In a struggle to obtain possession of a loaded firearm, whether automatic and 
equipped with safety devices or not, the discharge of the weapon during the 
struggle was not an unforeseeable nor unusual result. It was a natural conse- 
quence of the effort made by the insured to obtain the weapon, and might well 
have been expected as probably apt to occur during the course of the struggle. 

This voluntary attempt of the insured, we think, was the direct cause of his 
death. If there had been no such attempt by the insured, there would have been 
no such injury to him. Therefore, his death was not caused by accidental means 
Within the meaning of the policies of insurance. Under all the evidence in the 
case there was no cause of action shown, and the trial Court was correct in its 
instruction to the jury to find a verdict for the defendant. In view of this holding 
it is unnecessary to discuss or decide whether the. death oi the insured resulted 
irom any violation of law by him. 

The judgment of the Court below is affirmed. 


CULVER vy. PRUDENTIAL INS. CO. OF AMERICA. 
SAME v. METROPOLITAN LIFE INS. CO. 
Superior Court of Delaware. Sussex. April 17, 1935. 


179 Atlantic Reporter 400. 
2. INSURANCE. 


Provision for disability benefits in life policy, referring to total and permanent 
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disability by reason of which insured is prevented from engaging in any occupa- 
tion and performing any work for compensation or profit, and provision in 
another policy, referring to disability whereby insured is wholly and permanently 
unable to engage in any occupation or perform any work for any kind of com- 
pensation of financial value, had same meaning. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE, 

“Total and permanent disability” within life policy means disability of such 
character that insured has been rendered incapable of performing with reasonable 
regularity any substantially gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Word “permanently” within total and permanent disability provision in life 
policy means that such disability was based on condition that rendered it reason- 
ably certain at time that disability would continue throughout insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Insured held not entitled to recover disability benefits under provision in life 
policy referring to permanent loss of sight of both eyes where he retained one- 
third normal vision. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

Insured, suing for disability benefits under life policy based on bodily injuries 
generally, was required to prove, under provisions of policy, that he became and 
remained permanently disabled or physically incapacitated to such extent that 
thereby he was rendered permanently and wholly unable to engage in gainful 
occupation. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

7. INSURANCE. 

Insured, suffering impairment of sight, was not permanently and totally dis- 
abled, so as to be entitled to disability benefits under life policy, if he could be 
cured, or his alleged total disability lessened, either by operation, by treatment, by 
wearing spectacles, or by taking such other measures as reasonably prudent man 
would take, and which would have enabled insured to engage in some gainful 
occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Actions by Albert E. Culver against the Prudential Insurance Company ot 
\merica and against the Metropolitan Life Insurance Company. 

Ruling on evidence and charge to jury. 

Layton, C. J., and Harrington, J., sitting. 

James M. Tunnell, of Georgetown, for plaintiff. 

Frank M. Jones, of Georgetown, for Metropolitan Life Insurance Company. 

Paul Leahy and David F. Anderson (of Ward and Gray), both of Wilming- 
ton, for The Prudential Insurance Company of America. 

Superior Court for Sussex County, No. 30, June Term, 1934, and No. 31, 
February Term, 1934. 


_ [1] Norman Hoffecker, an optometrist called by the plaintiff, was asked on 
direct examination, “What could you say as to the third method suggested, that 
of operation (on the eye) ?” 

Mr. Leahy, the attorney for one of the defendants, objected to the question 
on the ground that the witness was not a surgeon, and, therefore, was not qualified 
to answer the question. 

Layton, C. J.: Q. Did you ever do any surgery on the eye? 

A. No, sir; but I have the textbooks relative to it. 

Mr. Leahy: Mere textbook knowledge is not sufficient, The witness is not 
qualified to state what a number of surgeons have written about the subject. The 
question is, does he know? Is he an expert? - 

Layton, C. J.; I think the testimony of the witness ought to be confined 
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to the field in which he has at least some practical experience. The objection is 
sustained. 

Layton, Chief Justice, charging the jury: 

These actions are brought by the plaintiff, Albert E. Culver, against The 
Prudential Insurance Company of America and The Metropolitan Life Insurance 
Company, to recover from each of said companies disability benefits alleged to 
be due and owing the plaintiff under the terms of the respective policies which 
are in evidence, as well as premiums paid the companies, together with interest. 

While the actions are separate ones, they are tried together for the sake of 

convenience, and separate verdicts will, of course, be rendered. 
The plaintiff claims that he was injured in an automobile accident on Febru- 
ary 2, 1932, as a result of which his eyesight became impaired; that what is 
known as double vision, party in the upper field and also in the lower field of 
vision, has resulted; that there has been a progressive diminution of vision; that 
the use of prisms, the blocking of one eye, or other mechanical means has given 
no relief, and that he has not been advised by his several physicians and oculists 
to resort to an operation. He contends that his eyesight has become permanently 
impaired so far as the co-ordination of his two eyes are concerned. He contends 
that the impairment of sight is permanent, and by reason thereof he is unable to 
engage in any gainful occupation. 

He also claims that he suffered some injury to the brain, which, while it has 
caused the impairment of sight, has also caused partial paralysis of the left arm, 
dizziness, inability to co-ordinate in the use of his lower limbs, and that as a 
result of his injuries generally he was rendered unable permanently to engage in 
any gainful occupation. 

His contentions are, therefore: 

1. That as a result of impairment of vision he was rendered permanently 
incapable of engaging in a gainful occupation. 

2. By reason of his injuries generally, including impairment of sight, he was 
rendered permanently incapable of engaging in a gainful occupation. 

The defendants do not deny that the plaintiff was injured in an automobile 
accident as he contends, nor that he suffered some injury thereby, but they do 
deny total and permanent disability as a result of his injuries. 

On behalf of The Metropolitan Life Insurance- Company it is contended 
generally that the plaintiff has not been totally and permanently disabled; nor 
have his injuries rendered him permanently incapable of engaging in a gainful 
vecupation, for the reason that by the blocking off of the injured eye, or by an 
operation, vision could be corrected to such a degree as to enable him to engage 
in some gainful occupation. 

On behalf of The Prudential Insurance Company the same contention gen- 
erally is made and, specifically, that the policy of insurance issued by it is limited 
to an engagement to indemnify the plaintiff against the permanent loss of the 
sight of both eyes; and, as the uncontradicted evidence is that the plaintiff has 
not suffered the permanent loss of the sight of both eyes, and that he retains 1/3 
normal vision, it is not liable under its policy. 

These are briefly the contentions of the respective parties. They are stated to 
you as contentions only, but you must rely upon your own recollection of the 
evidence, for the facts are for your exclusive determination. 

The policy issued by The Metropolitan Life Insurance Company contains this 
Provision which is the basis of the plaintiff’s claim: 

The company “Hereby Agrees, that upon receipt by the Company at its 
Home Office in the City of New York of due proof, on forms which will be 
turnished by the Company, on request, that the insured has, while said Policy 
and this Supplementary Contract are in full force and prior to the anniversary 
date of said Policy nearest to the sixtieth birthday of the insured, become totally 
and permanently disabled, as the result of bodily injury or disease occurring and 
originating after the issuance of said Policy, so as to be prevented thereby from 
engaging in any occupation and performing any work for compensation or profit, 
and that such disability has already continued uninterruptedly for a period of at 
least three months,” it will during the continuance of such disability pay to the 
msured $10 for each $1000.00 of insurance. The policy is for $5000.00 and the 
monthly payment contracted for is, therefore, $50.00 per month. 
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In order to recover the plaintiff, therefore, must prove to your satisfaction 
by a preponderance of the testimony, 

1. That he has become totally and permanently disabled as a result of bodily 
injury occurring after the issuance of the policy. = 

2. That by reason thereof he has been prevented from engaging in any occu- 
pation and performing any work for compensation or profit. 

3. That such disability has already continued uninterruptedly for a period of 
at least three months. 

The provision of the policy of The Prudential Insurance Company of 
America, upon which liability is said to arise, is as follows: 

“If the Insured, after the first premium on this Policy has been paid, shall 
furnish due proof to the Company, while this Policy is in full force and effect 
and while there is no default in the payment of premium, that he, at any time 
after payment of such first premium, while less than sixty years of age, from any 
cause whatsoever shall have become permanently disabled or physically or men- 
tally incapacitated to such an extent that he by reason of such disability or incapac- 
ity is rendered wholly and permanently unable to engage in any occupation or 
perform any work for any kind of compensation of financial value, the Company 
upon receipt of such proof will waive the payment of each premium that may 
become payable thereafter under this Policy during such disability. Without prej- 
udice to any other cause of disability, the permanent loss of the sight of both 
eyes, or loss by severance of both hands above the wrists, or of both feet above 
the ankles or of one hand and one foot, shall be considered disability or incapacity 
within the meaning of this provision.” 

This policy also is for $5000 and the disability payment under the policy is 
$10 for each $1000, or $50 per month. 

With respect to the claim of the plaintiff upon this policy, The Prudential 
Policy, it is based on two grounds: 

1. That by reason of bodily injury the plaintiff has suffered, in effect, or for 
all practical purposes, the permanent loss of the sight of both eyes, and, there- 
fore, has become wholly and permanently unable to engage in any occupation or 
perform any work for any kind of compensation of financial value. 

2. That as a result of his bodily injuries generally he became and remained 
disabled physically and was rendered wholly and permanently unable to engage 
in any gainful occupation. 

Whether the proofs, in each case, have been made to your satisfaction, is 
for you to determine. 

[2-4] You will notice that the provision of The Metropolitan Policy refers 
to a total and permanent disability by reason of which the insured is prevented 
from engaging in any occupation and performing any work for compensation or 
profit. The Prudential Policy uses the words, “wholly and permanently unable to 
engage in any occupation or perform any work for any kind of compensation of 
financial value.” ‘ 

While the language of the two policies differ somewhat, the meaning is the 
same. 

Engaging in any occupation or performing any work for any kind of com- 
pensation of financial value, and engaging in any occupation and performing any 
work for compensation or profit, are phrases of precisely the same meaning. The 
meaning is, in each case, that the insured has become physically unable to engage 
in any gainful occupation. The phrases, totally and permanently, and wholly and 
permanently, of course, have the same meaning. A total and permanent disability 
means that the disability is of such character that the insured has been rendered 
incapable of performing with reasonable regularity any substantially gainful occu- 
pation. The word, permanently, as used in both the policies in connection with 
the character of the disability, means that such disability was based upon a con- 
dition that rendered it reasonably certain, at the time, that it would continue 
throughout the life of the insured. 

[5] As to the first claim under The Prudential Policy, that is, the claim based 
upon the contention that the plaintiff has permanently lost the sight of both eyes 
for all practical purposes, we instruct you that under the evidence the plaintiff 
cannot recover for the reason that there is no testimony before you that the 
plaintiff has suffered, “the permanent loss of the sight of both eyes.” These words 
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are of plain meaning and must be understood in the sense in which they were 
used. There is no ambiguity with respect to this phrase and there is no need, 
therefore, for construction or interpretation. 

[6] With respect to the second claim of the plaintiff under The Prudential 
Policy, that is, the claim based’ upon bodily injuries generally and not dependent 
entirely upon impairment of sight, you may consider all the evidence in the case 
relating to the bodily injuries received by the plaintiff and the general results thereof, 
and it is for you to determine from that evidence whether he, the plaintiff, became 
and remained wholly and permanently unable to engage in any gainful occupa- 
tion; in other words, to recover under the terms of The Prudential Policy, it is 
necessary for the plaintiff to prove to your satisfaction, by a preponderance of 
the testimony, that he became and remained permanently disabled or physically 
incapacitated to such an extent that thereby he was rendered permanently and 
wholly unable to engage in a gainful occupation. 

[7] It is necessary to say to you that a person who seeks to recover dis- 
ability benefits under a policy of insurance must submit to treatment, to which a 
reasonably prudent man would submit, to lessen the disability, if that 
ticable. 

If you find, therefore, that the plaintiff could be cured, or his alleged total 
disability lessened, either by an operation, by treatment, by wearing spectacles, 
or by taking such other measures as a reasonably prudent man would take, and 
which would have enabled him to engage in some gainful occupation, then the 
plaintiff cannot be said to have been permanently and totally disabled, and your 
verdict should be for the defendant. 

Something needs to be said with regard to the testimony of expert witnesses, 
the physicians and oculists who have given evidence. 

[8-10] Expert testimony is the evidence of persons who are skilled in some 
art, science, profession or business; which skill or knowledge is not common to 
their fellow-men and which has come to such experts by reason of special study 
and experience in such art, science, profession or business. The value of such 
testimony depends upon the learning and skill of the expert and varies with the 
circumstances of each case. The jury should take into consideration the expert’s 
means of knowledge, and the reasons he assigns for the opinions he has given, 
and give credence to his testimony as they may find his qualifications sufficient and 
his reasons satisfactory. The jury may accept or reject the conclusions of experts, 
as in their judgment they may or not be found consistent with reason and experi- 
ence or otherwise satisfactory. The testimony of experts is to be considered like 
any other testimony, and is to be tried by the same tests, and receive just so 
much weight and credit as the jury may deem it entitled to, viewed in connection 
with all the evidence in the case. 

(The Court here charged on the burden of proof and on conflict of evidence.) 

Whether your verdict shall be for the plaintiff or for the defendant, or 
either of them, is for you to determine. 

In the action against the Metropolitan Insurance Company, if you shall find 
from a preponderance of the evidence that the plaintiff became and remained 
totally and permanently disabled, as a result of bodily injury occurring after the 
issuance of the policy in question, so as to have been prevented thereby from 
engaging in any gainful occupation, your verdict should be for the plaintiff. 

If you are not so satisfied, by a preponderance of the evidence, or shall find 
that the alleged total disability of the plaintiff could have been lessened by 
operation, treatment, or mechanical means, so as to have enabled him to engage 
in gainful occupation, your verdict should be for the defendant. 

If your verdict should be for the plaintiff in this action, it should be for the 
aggregate of the monthly disability benefits as provided in the policy and the 
amount of premiums paid, and interest, which amounts to $1676.67. 

If your verdict should be for the defendant in this action, it should be simply 
we find for the defendant. 

With respect to the action against The Prudential Insurance Company of 
America, bearing in mind what we have said, that no recovery by the plaintiff can 
be based upon impairment of eyesight alone, if you shall find, from a prepon- 
derance of the evidence, that the plaintiff became permanently disabled to such 
an extent that he, by reason thereof, became wholly and permanently unable to 


is prac- 
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engage in any gainful occupation, your verdict should be for the plaintiff. 

If you are not so satisfied by a preponderance of the evidence, or shall find 
that the alleged total disability of the plaintiff could have been lessened by 
operation, treatment, or mechanical means, so as to have enabled him to engage 
in some gainful occupation, your verdict should be for the defendant. 

If your verdict should be for the plaintiff in this action, it should be for the 
aggregate of the monthly disability benefits as provided in the policy and the 
amount of premiums paid, and interest, which amounts to $1312.96. 

If your verdict should be for the defendant in this action, it should be 
simply we find for the defendant. 


PRUDENTIAL INS. CO. OF AMERICA v. LITZKE. 
Superior Court of Delaware. New Castle. Dec. 17, 1934. 
179 Atlantic Reporter 492. 
1. INSURANCE. 

Under life policy with disability clause, due proof that insured, while less than 
60 years of age, had become permanently disabled or physically or mentally inca- 
pacitated to such extent that he was rendered wholly and permanently unable to 
engage in any occupation or perform any work for any kind of compensation of 
financial value eld essential to insurer’s liability under disability clause. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. 

Life policies with disability clauses are construed somewhat strictly against 
insurer by whom policies were drafted, but such construction cannot be carried 
to point of making new contracts for the parties nor destroying their plain and 
unambiguous agreement. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE 

Requirement in life policy with disability clause of due “proof” that insured 
has become “permanently disabled” does not mean conclusive proof of perpetual 
disability, since “permanently disabled” is the antithesis of “temporarily disabled 
because “permanent” is the direct antonym of “temporary,” and “permanently dis- 
abled” means a present disability which has every indication of continuing indefi- 
nitely as to time and as to which there is no present reasonable and apparent 
probability of future recovery. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. INSURANCE. 

Where life policy provided benefits in event insured should become whe'dy and 
permanently disabled, clause waiving payment of premiiims “during such dis- 
ability” and “recovery from disability” clause held not to contemplate that disabil- 
ity should not be permanent but intended to secure continuance of benefits so long 
as disability continued permanent and their cessation when what had seemed per- 
manent was shown to have been temporary. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Provision in life policy with disability clause that “due proof” that insured had 
become wholly and permanently disabled should be made held not to mean such 
proof as insurer should desire or arbitrarily demand, but such reasonable proof 
under all the circumstances as the particular case might admit in the judgment of 
tribunal charged with settlement of controversy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

6. INSURANCE. 

Under life policy with disability benefits, due proof that insured has become 
wholly and permanently disabled held condition precedent to insurer’s liability, 
unless waived. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

7. INSURANCE. 

“Undetermined,” as used by physician in proof of claim under disability clause 

of life policy in respect of insured’s condition, held to mean that there was then no 
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easonable or apparent prospect of recovery from pulmonary tuberculosis, so as 
to entitle insured, totally disabled since making of proof, to recovery of disability 
benefits on ground that proof showed that insured was “wholly and permanently 
lisabled.” 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Action in assumpsit by Frederick H. Litzke, p. b. r., against the Prudential 
Insurance Company of America. From a judgment for plaintiff, defendant appeals. 

Judgment for plaintiff. 


HOLTZ v. NEW YORK LIFE INS. CO. 
Superior Court of Delaware. Sussex. June 7, 1935. 
179 Atlantic Reporter 497. 
INSURANCE. 


Provisions relating to payment of disability benefits under life policy must be 

nstrued together. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2, INSURANCE. 

Provision in life policy that any disability benefits becoming due before insurer 
approved proof of disability should become payable upon such approval held not 
to render insurer liable for all monthly installments of income regardless of when 
proof was submitted, but was intended to provide for payment of disability bene- 
fits falling due after proof of disability and before insurer’s approval thereof. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

Rules that disability provisions of life policy should be construed most strongly 
against insurer, and that whenever legally possible construction favorable to 

sured should be given apply only where terms of policy are of doubtful mean- 
ing and have no application where contract is wholly free from ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146]3].) 

4. INSURANCE. 

Principles of interpretation applicable to contracts of insurance are the same 
as those which obtain in other contracts, and rule that they should be construed 
favorably to insured where legally possible does not warrant creation of a non- 
existing ambiguity for avoidance of hard consequences or the twisting of a con- 
tract into another form of contract not contemplated by the parties by forcing 
from plain words unusual and unnatural meanings under the guise of construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Where life policy provided that monthly disability benefits would be paid dur- 
insured’s life upon his becoming wholly and permanently disabled, that first 
income payment should become due on first day of calendar month following 
receipt of proof of total and permanent disability, that any income payments 
becoming due before approval of proof should become payable upon such 
approval, and that subsequent payments would be made as they become due, 
submission of proof of total and permanent disability held condition precedent to 
nsurer’s liability which extended only to benefits thereafter falling 

(For other cases, see Insurance, Dec. Dig. § 516.) 


\ction by Fannie H. Holtz, administratrix of Harry Holtz, deceased, against 


the New York Life Insurance Company. On defendant’s demurrer to plaintiff's 
declaration. 


Demurrer sustained. 

Layton, C. J., and oo J., sitting. 

James M. Tunnell, Georgetown, for plaintiff. 

William S. Potter (of Ward & Gray), of Wilmington, for 


ing 


due 


defendant. 
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STOSSEL v. GULF INS. CO. OF JACKSONVILLE. 
Supreme Court of Florida, Division A. Jan. 7, 1935. 
Adhered to on Rehearing April 1, 1935. 
161 Southern Reporter 835. 
1. INSURANCE. 

Insured, if permanently disabled, could recover benefits under life policies in 
force at time of accident, as against contention that insurer had exercised its option 
to apply cash surrender value to be paid-up insurance after policies lapsed and 
prior to claim for permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from Circuit Court, Palm Beach County; C. E. Chillingworth, Judge. 

Suit by Elvir William Stossel against the Gulf Life Insurance Company of 
Jacksonville. From a decree dismissing the bill, complainant appeals. 

Reversed. 

W. H. Mizell, of West Palm Beach, for appellant. 

Loftin, Stokes & Calkins, of Miami, and Robert H. Anderson, of Jacksonville, 
for appellee. 

TERRELL, Justice. 

August 15, 1926, appellee executed two policies of insurance for $5,000 each in 
favor of appellant. All premiums were paid on these policies up to and including 
May 15, 1930. When the quarterly premium due August 15, 1930, matured, the 
wife of appellant applied to appellee for a loan on the policies, which was denied. 
The appellant was seriously injured in an airplane accident January, 1930, and on 
several occasions between August 15, 1930, and August 10, 1931, made application 
to appellee for disability benefits under the policies. Appellant was examined by 
physicians, and disability benefits under the policy were denied him, whereupon this 
suit was brought. 

The bill of complaint prayed for specific performance of the following provi- 
sion of the contract of insurance: 

“If the insured, before attaining the age sixty, provided all premiums have been 
paid and this policy is then in full force and effect, becomes physically or mentally 
incapacitated to such an extent that he is and will be wholly and presumably per- 
manently unable to engage in any occupation or perform any work for compensa- 
tion or financial value, and furnishes due proof thereof and that such disability has 
then existed for sixty days, the Company during the continuance of such disability, 
will waive payment of any premium payable upon this policy after receipt of such 
proof, and will pay to the Insured an annual income of six hundred dollars a year, 
payable in monthly installments, subject to the following conditions: 

“1, The income shall be payable three months after the receipt of proof of 
disability, and monthly thereafter during the continuance of such total and per- 
manent disability. Interest on any indebtedness on this policy shall be deducted 
from each Income Payment. The premiums so waived and the Disability Income 
so paid shall not be deducted from the amount payable at death; nor shall they 
impair the Loan or Surrender Values, if any, under this policy. 

“2. The Company, after the acceptance of proof of disability, shall have the 
right, at any time, but not more frequent than once each year to require proof of 
the continuance of such total disability. If the insured shall fail to furnish satisfac- 
tory proof thereof, or if it appears at any time that the Insured has become able 
tg engage in any occupation for remuneration or profit no further premiums will be 
waived and no further Income Payments will be made hereunder on account of 
such disability.” 

There was an answer to the bill, testimony was taken, and on final hearing 
the chancellor dismissed the bill. The instant appeal is from the final decree 
dismissing the bill of complaint. ; 

{1] The chancellor dismissed the bill on the ground that there was lack of 
showing of permanent disability as a result of the airplane accident in which the 
appellant was injured. The appellant contends that the chancellor was actuated 
by an improper interpretation of the term “permanent disability” as employed in 
the contract of insurance. The appellee contends that, in addition of failure to 
show permanent disability, the appellant is barred to assert any claim for per- 
manent disability against the appellee because the insurance company had exer- 
cised its option under the policies to apply the cash surrender value to be paid- 
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up insurance after the lapse of the policies and long before the claim was made 
for permanent disability. 

We do not think the latter contention would bar recovery if permanent dis- 
ability is shown. The policies were in force at the time of the accident, and they 
do not in terms require notice of the claim or proof of it prior to the time they 
lapse. 

{2] Since the appeal in this cause was taken, this court has in Cassens v. 
Metropolitan Life Ins. Co., 114 Fla. 659, 154 So. 522, and in Equitable Life Assur- 
ance Society of United States v. Wiggins (Fla.) 155 So. 327, had occasion to con- 
strue the term “total disability” as used in a policy of the kind under review. 

From a careful review of the evidence, we are not prepared to say that, if the 
foregoing cases had been known to the chancellor, he would not have rendered a 
different decision. For this reason we think the cause should be reversed for 
further consideration and adjudication. 

Reversed. 

Davis, C. J., and Whitfield and Buford, JJ., concur. 


PATRICK v. TRAVELERS’ INS. CO. No. 24591. 
Court of Appeals of Georgia, Division No. 2. May 9, 1935. 
180 Southeastern Reporter 141. 
1. INSURANCE. 


Insured’s petition on certificate of group insurance payable on proof of 
disability is generally demurrable, where petition fails to show that proof has 
been furnished and contains no allegations setting up waiver of proof. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

2. INSURANCE. 

Insurer’s refusal to pay group insured, not predicated upon specific ground 
other than denial of all liability, waives insurer’s right to insist upon compliance 
with provision of insurance certificate requiring proof of disability (Code 1933, 
§ 56-831). 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 


Insurer’s absolute refusal to pay group insured will waive certificate require- 
ment for furnishing proof of disability only if made before expiration of time 
within which insured was required to furnish proof of disability (Code 1933, 
§ 56-831). 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

6. INSURANCE. 


Insured’s petition on group insurance certificate not payable until submission 
of due proof of disability alleging that insurer informed insured that insurer did 
not consider insured was or had been disabled, and would not pay any disability 
benefits until suit was filed and judgment obtained against insurer, held to show 
waiver of proof of disability (Code 1933, § 56-831). 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


Error from Superior Court, Meriwether County; L. B. Wyatt, Judge. 

Petition by M. C. Patrick, administratrix, against the Travelers’ Insurance 
Company. To review a judgment dismissing the petition, plaintiff brings error. 

Reversed. 

R. A. McGraw and N. F. Culpepper, both of Greenville, for plaintiff in error. 

Neely, Marshall & Greene, of Atlanta, and J. F. Hatchett, of Greenville, for 
defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

Patrick sued the insurance company on a certificate of group insurance. The 
petition was filed on March 29, 1932. The next day the insured died. His wife 
was appointed temporary administratrix, and was made party plaintiff in the 
action. A motion to dismiss the petition was sustained. This motion was not 
based upon the merits of the controversy. This court reversed the judgment 
of the trial court dismissing the petition. Patrick v. Travelers’ Ins. Co., 48 Ga. 
App. 777, 173 S. E. 495. The following facts appear from the petition: The 
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certificate of insurance was sold and delivered to the insured on March 26, 1927, 
It contained a total disability clause, to the effect that, if the insured became 
totally disabled while in the employ of his employer and furnished to the insurer 
due proof thereof, it would pay to him the benefits specified in the policy. While 
the policy was in full force and effect (the insured having paid all premiums 
demanded of him), he lost the use of one hand and foot, and thereby became 
wholly, permanently, and continuously disabled from pursuing his regular employ- 
ment. On account of such total disability, the insured terminated his employment 
with his employer on Iebruary 24, 1928. There was no limitation in the certificate 
or master policy as to the time in which suit could be brought thereon in the 
event of the death or total disability of the insured and the subsequent failure 
or refusal of the insurer to pay the amount of the insurance provided therein. 
Proof of death or disability could be made while the policy was in force, and 
under its terms it remained in force for three months after total disability, and 
thereafter during such disability, and until canceled according to its provisions. 
It did not appear that it had been canceled. The insured was a man of limited 
education and business experience, and did not know or understand what rights or 
claims he had, or may have had, against the insurer on account of his disability 
at the time he terminated his employment with his employer. Thereafter, on 
January 1, 1932, he consulted counsel and also the insurance commissioner of 
Georgia, and upon their suggestion, on February 1, 1932, demanded of the 
insurer why it had not paid him any benefits under the policy and if it would 
from then on pay him the total disability benefits provided for in the policy; the 
insured still being disabled as provided in the policy. The insurer contended and 
insisted that the insured was not then, and had not been, totally disabled as pro- 
vided in the policy, and notified counsel for the insured that it would not pay 
anything until and unless a suit was filed and a judgment obtained against it 
The insurer again filed a motion to dismiss the petition, upon the grounds, in 
effect, that no cause of action was set out therein against it, because there was 
no contract of insurance in force at the time the suit was filed and at the time 
of the alleged demand and refusal; it appearing from the allegations of thx 
petition that the insured terminated his employment with his employer on 
February 24, 1928, and at no time thereafter did he or any one in his behali 
submit to the insurer due proof of disability as provided in the certificate of 
insurance, and because the suit was prematurely instituted, for the reason that 
the certificate of insurance provided that no payment was due thereunder until 
after receipt by the insurer of due proof of disability. The trial judge sustained 
this motion, and again dismissed the petition, and to this judgment the plaintiff 
administratrix filed her bill of exceptions to this court for a review of that 
judgment. Z 

[1] 1. The filing of proof of disability, in compliance with the provisions of 
the contract of insurance in this case, is a condition precedent to the right o/ 
the insured to institute an action upon the contract, as no payment is due there- 
under until the submission of such proof, unless the same has been waived by 
the insurance company, as, for instance, by an absolute refusal to pay on demand 
by the insured; and, where the petition of the insured in an action on a certificate 
of insurance shows that such proof has not been filed or submitted, and no 
allegation setting up a waiver thereof is set out therein, or where the necessary 
allegations to show a compliance with these provisions in a policy of life insurance, 
containing total disability benefits, or allegations to the effect that there has been 
a waiver thereof by the insurer, are lacking in the petition, it is subject to general 
demurrer or motion to dismiss. Bailey v. First National Bank, 18 Ga. App. 213, 
89 S. E. 80; Graham v. Niagara Fire Ins. Co., 106 Ga. 840, 32 S. E. 579; Con- 
tinental Ins. Co. v. Wickham, 110 Ga. 129 et seq., 35 S. E. 287. 

[2] (a) An absolute refusal to pay the insured, when not predicated upon the 
failure of the insured to furnish to the insurer due proof of disability, or some 
other kindred matter, constitutes a waiver of the right of the insurer to insist 
upon compliance by the insured with a provision in the certificate of insurance to 
the effect that proper proof of disability should be filed with it before any pay- 
ment to the insured should be made.thereunder by virtue of such disability. 
Travelers’ Ins. Co. v. Sanders, 47 Ga. App. 327 (1), 170 S. E. 387; Life Ins. Co. of 
Va. v. Williams, 48 Ga. App. 10, 19, 172 S. E. 101, and cit.; National Life & Acc. 
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Ins. Co. v. Hankerson, 49 Ga. App. 350, 352 (6), 175 S. E. 590; Code 1933, § 56-831. 

(b) “A refusal without making known the fact that it is predicated upon the 
iailure to furnish proofs of loss, or some specific ground other than a denial of 
all liability, will be construed to mean an absolute refusal. If the company refuses 
to pay because of a failure to furnish proofs of loss, good faith requires that it 
make this fact known.” Harp v. Fireman’s Fund Ins. Co., 130 Ga. 730, 61 S. E. 
704, 706, 14 Ann. Cas. 299. 

[3] 2. An absolute refusal by the insurer to pay, made before the expiration 

of the time within which the insured had to furnish proof of disability, will be 
waiver thereof; but such refusal made after such time has expired will not 

be a waiver of such proof. Harp v. Fireman’s Fund Ins. Co., supra; National 

Life Ins. Co. v. Jackson, 18 Ga. App. 494, 89 S. E. 633. As appears from the 

statements of facts in this case, proof of disability could be made while the pol- 

icy was in force, and under its terms it remained in force for three months after 

total disability and thereafter during such disability and until canceled according 
its provisions, and it did not appear that it had been canceled. 

[4, 5] 3. A contract of insurance not under seal is a simple contract; and, 
where such a policy contains no limitation as to when suit thereon is to be filed, 
the general law of this state as to suits on simple contracts shall be applied thereto, 
and suit on the policy must be filed within six years from the time the cause of 
action arises. Civil Code 1910, § 4361; Code 1933, § 3-705. A right of action upon 
an insurance contract that contains a provision to the effect that no payment 
thereunder shall be payable until the submission of due proof of disability does 
not ordinarily arise until the sum claimed thereunder is due and payable. Jackson 
vy. Southern Mutual Life Ins. Co., 36 Ga. 429. 

[6] 4. Applying the above rulings to the state of facts set out in the petition 
in this case, together with the insurance policy attached thereto, the petition set 
out a case for submission to the jury. The allegations in the petition, to the effect 
that in February, 1932, the insurer informed the insured that it did not consider 
that he was then or had been disabled, within the meaning of the insurance con- 
tract, and that it would not pay any disability benefits to him until a suit was filed 
and judgment obtained against it, constitutes such an absolute refusal to pay, 
based upon the fact that the insured was not totally disabled, as would constitute 
a waiver of the provision in the contract as to the filing of due proof of dis- 
ability. The purpose of the filing or submission to the insurer of due proof of 
disability is to bring about a settlement and adjustment without the necessity of 
legal proceedings, and, if the insurer’s conduct is such as to plainly obviate the 
necessity thereof by indicating that it does not intend to pay the benefits claimed, 
because it does not consider that the insured had been or was totally disabled, 
then the filing or submission of such proof would be a useless gesture, and the 
law does not require that a person shall do an entirely useless thing. Moore v. 
Dixie Fire Ins. Co., 19 Ga. App. 800, 803, 92 S. E. 302. 

5. It follows that the trial judge erred in sustaining the defendant’s motion 
io dismiss the plaintiff's petition and in dismissing the same. 

judgment reversed. 

lenkins, P. J., and Stephens, J., concur. 


CURD v. TRAVELERS’ INS. CO. (three cases). Nos. 24301-24303. 
Court of Appeals of Georgia, Division No. 1. May 24, 1935. 


180 Southeastern Reporter 249. 
INSURANCE. 
In suit on certificates of group insurance, recovery of disability benefits held 
precluded by undisputed evidence that employer notified insurer that plaintiff's 
employment had terminated and ceased to pay premiums for plaintiff’s insurance 
on each certificate before plaintiff’s disability was incurred. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 

_ Under the undisputed evidence adduced upon the trial in each of these cases, 
the plaintiff could not legally recover, and in each case the court did not err in 
directing a verdict for the defendant, or thereafter in overruling the motion for 
a new trial. 

Error from Superior Court, Walker County; James Maddox, Judge. 
Three suits by Mose Curd against the Travelers’ Insurance Company. Judg- 
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ments for defendant, plaintiff’s motion for a new trial was in each case overruled, 
and plaintiff brings error. 

Affirmed. 

Mose Curd brought three suits against Travelers’ Insurance Company, alleging, 
in brief, that he was an employee of the Peerless Woolen Mills; that the defend- 
ant company issued to the Peerless Woolen Mills a group insurance contract in 
which the Peerless Woolen Mills was named as the assured; that the Peerless 
Woolen Mills paid for the insurance and gave it to its employees; that the master 
policy was designated as G-728; that the insurance provided for a death benefit 
and a disability benefit; that under this group contract of insurance plaintiff had 
three certificates issued to him, they being certificate No. 662, dated September 26, 
1924, No. 926, dated February 25, 1927, and No. 1480, dated March 2, 1931; that 
each certificate was for $500 and increased $100 per year; “that on or about 
December 22, 1932—petitioner became afflicted with a duodenal ulcer,” and since 
date has been unable “to engage in any occupation for remuneration or profit;” 
and that on October 11, 1933, plaintiff filed his claim for disability. The three 
suits were based on the three certificates, and the aggregate amount of principal 
sued for was $3,100, together with interest at 7 per cent. and a penalty of 25 per 
cent. of principal and interest for bad faith on the part of the defendant company. 

The defendant answered, in brief, that the certificates “were effective only 
during the period of [plaintiff’s] employment by said Peerless Woolen Mills,” 
and that each of them “was cancelled by the assured, Peerless Woolen Mills, 
* * * by reason of the fact that the plaintiff had left its employment on or 
just before” the dates of cancellation, certificate No. 662 being canceled on May 
22, 1926, No. 926 on July 13, 1930, and No. 1480 on May 2, 1932; that at no time 
while the plaintiff was insured under any of the certificates did he become wholly 
disabled; and “that he did not file with this defendant any proofs of disability 
within the time contemplated and provided for in said certificate[s] sued upon.” 
The cases were tried together, and at the conclusion of the evidence the court 
directed a verdict for the defendant in each case and rendered judgments thereon; 
and the plaintiff filed motions for a new trial on the ground that there were issues 
of fact raised by the evidence which should have been submitted to a jury, and 
on the further ground that the court erred in admitting in evidence, over objec- 
tion of movant, two riders attached to and forming part of group life contract 
G-728. The court overruled the motions, and on this ruling the plaintiff assigns 
error. 


_ Jones & Neighbors, of Rossville, and F. M. Gleason, of Rossville, for plaintiff 
in error. 


Finlay & Campbell, of Chattanooga, Tenn., and Maddox, Matthews & Owens, 
of Rome, for defendant in error. 


SOVEREIGN CAMP, W. O. W. v. MILTON. No. 24440. 


Court of Appeals of Georgia, Division No. 1. April 8, 1935. 
Rehearing Denied May 24, 1935. 


180 Southeastern Reporter 253. 
1. INSURANCE. 


Insurer who by custom of receiving past-due premiums or assessments when 
he could have insisted upon forfeiture has induced insured to believe that pre- 
miums or assessments will be received within reasonable time after maturity 
cannot subsequently claim forfeiture for failure to pay premium or assessment on 
due date, where payment is tendered within reasonable time thereafter (Code 
1933, § 20-116). 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Error from City Court of Camilla; Frank S. Twitty, Judge pro hac vice. 


Suit by E. E. Milton against the Sovereign Camp, W. O. W. Judgment for 
plaintiff, defendant’s motion for a new trial was overruled, and defendant brings 
error. 


Affirmed. 


Ernest M. Davis, of Camilla, and Little, Powell, Reid & Goldstein and James 
H. Therrell, all of Atlanta, for plaintiff in error. 
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C. N. Davie, J. F. Kemp, and Edward T. Hughes, all of Atlanta, for defend- 
ant in error. 

Syllabus Opinion by the Court. 

Broy.es, Chief Judge. 

1. “Where parties, in the course of the execution of a contract, depart from 
its terms and pay or receive money under such departure, before either can 
recover for failure to pursue the letter of the agreement, reasonable notice must 
be given the other of intention to rely on the exact terms of the agreement. 
Until such notice, the departure is a quasi new agreement.” Code 1933, § 20-116. 

[1] 2. Where the insurer, by his custom and course of dealing with the 
insured, in receiving, without objection, premiums or assessments past due, when 
he could have insisted upon a forfeiture of the policy, has induced the belief on 
the part of the insured that premiums or assessments will be received by the 
insurer within a reasonable time after their maturity, the insurer cannot subse- 
quently claim a forfeiture of the policy because another premium or assessment 
was not paid on the date due; the payment being tendered within a reasonable 
time thereafter. Moman v. Bankers’ Health & Life Ins. Co., 35 Ga. App. 565, 134 
S. E. 341; Carolina Life Ins. Co. v. Moultrie, 40 Ga. App. 15(2), 148 S. E. 628, 
and citations. 

3. The twe amendments to the original petition were properly allowed; and 
the court did not err in overruling the demurrers, general and special, to the 
petition as finally amended. 

4. Under repeated rulings of the Supreme Court and of the Court of Appeals, 
a refusal to direct a verdict is never error. 

5. The verdict in favor of the plaintiff was authorized by the evidence; and 
the special grounds of the motion for a new trial fail to show reversible error. 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 


LINER v. TRAVELERS’ INS. CO. 
TRAVELERS’ INS. CO. v. LINER. Nos. 24079, 24094. 
Court of Appeals of Georgia, Division No. 2. Nov. 24, 1934. 
Rehearing Granted Jan. 24, 1935. 
Judgment Adhered to after Rehearing Feb. 16, 1935. 
180 Southeastern Reporter 383. 
1. INSURANCE. 


Whether insured is totally disabled, within group certificate insuring against 
disability permanently, continuously, and wholly preventing insured for life from 
engaging in any occupation or employment for wage or profit, is generally for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Whether insured was totally disabled, within group certificate insuring against 
disability permanently, continuously, and wholly preventing insured from engaging 
in any occupation or employment for wage or profit, held for jury, in view of 
evidence that insured injured his back, sustaining a hernia, in July, worked until 
December, when he was operated on for hernia, returned to work soon after and 
worked until April, when he could work no longer on account of his injury, and 
he had since been totally disabled from pursuing his work. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

_ “Total disability” within group policy exists when insured is wholly disabled 
irom pursuing usual and customary duties of employment on which he must 
depend for living, although policy provides that disability must prevent insured 
trom pursuing any occupation for compensation or profit. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 


That insured attempted for a season to discharge duties of employment before 
ascertaining disability held not to prevent recovery of “total disability” benefits 
thereafter accruing under group policy. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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5. INSURANCE. 

Employee’s recovery on group insurance certificate held not precluded by 
fact that premiums were paid by employer or by fact that certificate depended 
upon master policy between employer and insurer (Civ. Code 1910, § 4249). 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

6. INSURANCE. 

Suit on group insurance certificate, which originally provided for payment of 
total disability benefits in single payment or installments, at employer’s election, 
held maintainable for full amount of insurance payable upon total disability, 
where employer refused to elect, although, after insured became totally disabled 
and before he furnished insurer with proof of disability, insurer, with employer's 
consent, amended master policy to provide for payment in installments only 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

7. INSURANCE. 

In suit on group insurance certificate against insurer who waited six months 
after submission of proof of disability and then refused to pay, whether refusal 
to pay Was in bad faith, entitling insured to recover damages and attorney's fees, 
held for jury (Civ. Code 1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Error from Superior Court, Walker County; James Maddox, Judge. 

Suit by R. D. Liner against the Travelers’ Insurance Company. Judgment for 
defendant, plaintiff's motion for a new trial was overruled, and plaintiff brings 
error, defendant filing a cross-bill of exceptions. 

Reversed on the main bill of exceptions, and affirmed on the cross-bill. 

F. M. Gleason, of Rossville, for plaintiff in error. 

Finlay & Campbell, of Chattanooga, Tenn., and Maddox, Matthews & Owens, 
of Rome, for defendant in error. 

Syllabus Opinion by the Court. 

Surton, Judge. 

[1, 2] 1. The question whether a person is totally disabled, within the meaning 
of the terms of a certificate of group insurance providing that certain benefits 
will be paid to the certificate holder when he shall “become disabled by bodily 
injuries or disease, and will be permanently, continuously, and wholly prevented 
thereby for life from engaging in any occupation or employment for wage or 
profit,” is generally for the jury to determine; and where, in a suit on a cer- 
tificate of such insurance, containing the above clause, the insurer files a plea in 
abatement, alleging that it was incumbent upon the plaintiff, as a condition prece- 
dent to his right to maintain a suit on the certificate, to submit to it 
due proof of total disability, and that the plaintiff had not filed proof 
showing that he was totally disabled, within the meaning of that term 
as defined in the certificate, but that it appeared from the proof submitted 
that the plaintiff was not so totally disabled, and it appeared from the evidence 
adduced upon the trial of the plea that the jury could have found that the plain- 
tiff while working in July, 1931, fell and injured his back, resulting in a hernia, 
that he worked until December, 1931, when he was operated on for the hernia, 
that as soon as he was able after the operation he returned to work and worked 
until April, 1932, when he could work no longer on account of his injury, and 
that he had been totally disabled since then from pursuing the work which had 
theretofore been performed by him, it was error for the trial judge to direct the 
jury to find in favor of the insurer on this issue raised by the plea in abatement. 
Travelers’ Insurance Co. v. Sanders, 47 Ga. App. 327, 170 S. E. 387, and cit.; 
Metropolitan Life Insurance Co. v. McKee, 49 Ga. App. 533, 176 S. E. 118; 
Metropolitan Life Insurance Co. v. Pack, 49 Ga. App. 535, 176 S. E. 119; Prudeu- 
tial Life Insurance Co. v. South, 179 Ga. 653, 177 S. E. 499. This is true, 
although the two written statements of the doctors attending the plaintiff, attached 
to his statement, did not show the disability as claimed. 

[3, 4] 2. Total disability exists when one is wholly disabled from pursuing the 
usual and customary duties of his employment on which he must depend for a 
living; and this is so, even though the policy sued on provides that the disability 
must be total and permanent so as to prevent the insured from pursuing any 
occupation for compensation or profit. Metropolitan Life Ins. Co. v. McKee, 
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supra. “The fact that the insured attempted for a season to discharge the duties 
of his employment before ascertaining his inability to do so and refraining from 
such employment, should not prevent a recovery for benefits thereafter accruing 
under the provisions of the policy.” Marchant v. New York Life Insurance Co., 
42 Ga. App. 11 (4), 155 S. E. 221; Travelers’ Ins. Co. v. Sanders, supra. 

[5] 3. The court sustained in part the plaintiff’s demurrer to the plea in 
abatement interposed by the defendant. To this judgment the insurer excepted 
pendente lite, and error is assigned thereon in the cross-bill of exceptions. Plain- 
tiff was the holder of a certificate of group insurance which depended upon the 
existence of a master group policy of insurance between his employer and the 
insurance company. The fact that the plaintiff did not pay any premiums on this 
insurance, but that the certificate was issued to him by his employer because of 
his employment, and the premiums were paid by his employer, and the fact that 
the certificate depended upon a master policy between his employer and the 
insurer, would not render the insurance not binding upon the insurer. The same 
was not a mere gratuitous undertaking, unilateral, without consideration, and 
therefore not binding upon the insurance company. “If there be a valid considera- 
tion for the promise, it matters not from whom it is moved; the promisee may 
sustain his action, though a stranger to the consideration.” Civ. Code 1910, § 4249. 
The benefits under this contract were to be received by the plaintiff, the considera- 
tion therefor was paid by his employer, and the party receiving the consideration 
and promising to confer the benefits was the defendant insurance company. The 
contract was binding upon the insurance company. 

[6] 4. The plaintiff contends that he became totally disabled on April 22, 
1932. The certificate of insurance originally provided that, in the event of total 
disability, the amount thereof was payable in a single payment or in installments 
as therein provided at the election of the employer. On August 2, 1932 the insurer 
with the consent of the employer amended the master group contract, on which 
this certificate was based, so that, in the event of total disability, the insurance 
was payable only in installments as therein provided. The insurer, in that part of 
its plea in abatement to which the plaintiff's demurrer was sustained, insists that 
this amendment was effective as to the plaintiff and the certificate held by him, 
and that the plaintiff therefore could not bring the present action, which was for 
the full amount of the insurance, and in which the plaintiff set up that his 
employer had refused to elect, as provided in the certificate, the manner in which 
the insurance was to be paid. So far as the record shows, no stipulation appears 
in the certificate or the master group policy authorizing a change to be made in 
the certificate or in the group contract after a certificate holder becomes totally 
disabled under the provisions of the policy; but it does appear from the cer- 
tificate that, where the insured is totally disabled, termination of his employment 
does not cancel the insurance. In these circumstances, no change in the manner of 
payment of the insurance, made after total disability of the certificate holder 
occurred, would be binding as to him. That a contract made for the benefit of a 
third person cannot be materially modified or changed by the other parties thereto 
without his consent, where the contract has been accepted and acted upon by him, 
and, as in the instant case, where the event insured against has happened, seems 
to be the law. 13 C. J. 590, 602, §§ 604, 605, 625; 32 C. J. 1142, 1164, §§ 250, 276. 
The plaintiff claimed to have become totally disabled on April 22, 1932. He fur- 
nished the insurer with proof thereof on March 20, 1933, which was within the 
time provided. He made demand on his employer for an election as to how suit 
should be brought, and his employer failed and refused to so elect. He brought 
the present action on September 27, 1933, in accordance with the provision of the 
certificate of insurance that such insurance was not payable until six months after 
furnishing proof of disability to the insurer. It follows that the trial judge did 
not err in sustaining the demurrer to so much of the plea in abatement as set up 
that the plaintiff could not maintain this suit for the full amount of insurance 
payable upon total disability. 

_ [7] 5. The court properly overruled the demurrer to the petition in this case. 
Under the rulings stated above, the petition set out a cause of action. Where the 
plaintiff submitted proof of disability and the defendant insurance company waited 
‘ix months and then refused payment, it was a question for the jury to determine 


wh 


hether the refusal to pay was in bad faith or not and whether the plaintiff was 
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entitled to recover the damages and attorney’s fees set forth in the Civ. Code 
1910, § 2549. Continental Aid Assn. v. Hand, 22 Ga. App. 726, 97 S. E. 206. 

6. Therefore, the trial judge having erred in directing a verdict for the 
defendant on the plea in abatement, it was error to overrule the plaintiff’s motion 
for a new trial. 


- Judgment reversed on the main bill of exceptions, and affirmed on the cross- 
Dil. 


Jenkins, P. J., and Stephens, J., concur. 


JOHNSON v. TRAVELERS’ INS. CO. No. 24475. 
Court of Appeals of Georgia, Division No. 2. May 9, 1935. 
180 Southeastern Reporter 387. 
INSURANCE. 


Insured could not recover on group policy imposing liability for amount of 
insurance in force “at the time of the receipt of due proofs” of disability, where 
insured’s certificate was canceled on notice from employer five months after dis- 
continuance of insured’s employment, and insured did not submit proof of dis- 
ability until over two years after cancellation, although insured was disabled when 
employment was discontinued, since policy provided that in such case insurance 
would remain in force during continuance of disability for three months and there- 
after until employer notified insurer to terminate insurance. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Syllabus by the Court. 

It being provided in the policy of group insurance sued on that the liability 
of the company for total disability was “the amount of insurance in force here- 
under upon [the insured’s] life at the time of the receipt of due proof of such 
disability,” and it appearing from the petition that the policy was not in force at 
the time the proofs of disability were made, for the reason that such proofs were 
not filed within the time prescribed after the occurrence of such disability or prior 
to the subsequent cancellation of the policy, as provided for by its terms, the court 
did not err in dismissing the petition, on general demurrer. 

Error from City Court of La Grange; W. T. Tuggle, Judge. 

Petition by M. E. Johnson against the Travelers’ Insurance Company. To 
review a judgment dismissing the petition on general demurrer, plaintiff brings 
error. 

Affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. FERGUSON. No. 24536. 
Court of Appeals of Georgia, Division No. 1. May 3, 1935. 
Rehearing Denied June 21, 1935. 

180 Southeastern Reporter 503. 

1. INSURANCE. 

Group insurer’s substitution, without insured employee’s assent, after insured 
became disabled, of certificate of group insurance without provision for disability 
benefits for certificate providing for disability benefits, constituted wrongful breach 
of contract entitling insured to recover disability benefits due under original cer- 
tificate. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Insured employee could recover for wrongful cancellation of group policy 
providing for “renewals” for terms of three months each upon payment of pre- 
miums, although insured did not attempt “renewal” after he became disabled, since 
“renewal” clause was primarily provision for computing premiums, and since can- 
cellation preceded expiration of three-month term, and since policy did not lapse 
by its own terms at end of each three months, but merely authorized insurer to 
refuse to “renew” for nonpayment of premiums or other specified reasons. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

Insured employee could recover for wrongful cancellation of group policy, 

although he tendered no premiums after insurer’s repudiation of policy, since 
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repudiation relieved insured of tendering premiums thereafter (Code 1933, § 
1104). 

(For other cases, see Insurance, Dec. Dig. § 237.) 
4. INSURANCE. 

Insured employee’s petition for wrongful cancellation of group policy author- 
izing insurer to refuse to renew unless specified quantity of eligible employees were 
insured held not defective for failure to allege that specified quantity were insured, 
since deficiency in quantity of employees insured was matter of defense. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Syllabus by the Court. 

[he petition as amended set out a cause of action for the wrongful cancella- 
tion of the policy of insurance, and the court did not err in overruling the general 
and special grounds of the demurrer interposed. 

Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Petition by Tom Ferguson against the Prudential Insurance Company of 


America. To review a judgment overruling in part a demurrer to the petition, 
defendant brings error. 


Affirmed. 


20- 


PATTISON v. ILLINOIS BANKERS LIFE ASS’N et al. No. 23004. 
Supreme Court of Illinois. June 14, 1935. 
196 Northeastern Reporter 882. 
1. INSURANCE. 

Proviso of act to incorporate companies doing iife or accident insurance busi- 
ness on assessment plan that nothing therein should be construed to permit con- 
tract promising fixed cash payment to living policyholder, except in contingency of 
total physical disability, deprives such corporations of power to promise such pay- 
ments, in absence of actual total physical disability, proof of which cannot 
waived (Smith-Hurd Ann. St. c. 73, § 309). 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE. ; 

Accident insurance company, having no power to agree to policy provision for 
payment of total physical disability benefits to insured, who was not totally dis- 
abled physically, after he attained certain age, was not estopped to raise defense 
of ultra vires in action for such henefits (Smith-Hurd Ann. St. c. 73, § 309). 

(For other cases, see Insurance, Dec. Dig. § 36.) 

Appeal from Appellate Court, Second District, on Appeal from the Circuit 
Court, Warren County; Loren E. Murphy, Judge. , oor 

\ction by James A. Pattison against the Illinois Bankers Life Association and 
another. From a judgment of the Appellate Court (278 Ill. App. 394) affirming a 
judgment for defendants, plaintiff appeals. 

\ffirmed. 

Hanley & Ryan, of Monmouth, for appellant. 


Hugh T. Martin, of Chicago, and Bardens & Melburg, of Monmouth, for 
appellees. 


StTonE, Chief Justice. 


be 


This cause is here on certificate of importance from the Appellate Court for 
the Second District to review the judgment of thai court affirming the judgment 


of the circuit court of Warren county. The suit is on a specific provision of an 
insurance contract issued to the appellant by appellee the Illinois Bankers Life 


ne and later taken over on reinsurance contract by appellee the Tlinois 
Bankers Life Assurance Company. 


The cause was tried in the court below on an agreed statement of facts. 
Appellees were organized under an act entitled, “An Act to incorporate companies 
to do the business of life or accident insurance on the assessment plan,” etc., 
oe ved June 22, 1893 (Laws a p. 117, as amended, Smith-Hurd Ann. St. c. 
‘3, § 302 et seq., Cahill’s Rev. St. 1933, c. 73, par. 405 et seq.). The provision of 
the polics upon which the suit is aad is as follows: “Upon the assured attaining 
the age of seventy years total physical disability shall be deemed to exist and on 
each anniversary of the issuance of the policy thereafter, ten per cent of the face 
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of the policy shall be paid to assured as such age total physical disability benefits 
until such policy shall have been fully paid to said assured.” The policy also con- 
tains a provision that, if the assured become permanently and totally disabled as 
result of accident or disease, one-half the policy shall be paid on proof of such 
disability, remainder to be paid at the death of the assured. It is stipulated that 
no claim is made under this provision; the one quoted being the sole basis of the 
suit. The only question in the case is whether the quoted provision of the policy 
is valid or whether it is ultra vires the corporation. The circuit and Appellate 
Courts held it ultra vires. Appellant argues that this provision of the policy is 
not ultra vires, and that, even though it he so considered, appellees are estopped 
to plead ultra vires. 

[1] Section 8 of the act hereinabove referred to (Smith-Hurd Ann. St. c. 
73, § 309), after providing for the accumulation of a reserve or emergency fund 
and for its maintenance, contains the following proviso: “Nothing contained in 
this act shall be construed to permit any contract promising any fixed cash pay- 
ment to any living certificate or policyholder, excepting in the contingency of total 
physical disability.” It is stipulated that appellant is not totally disabled physically. 
Appellant’s counsel argue, however, that since under this section of the act pay- 
iment may be made to the certificate holder in case of total physical disability, it 
is within the power of the corporation to agree that proof of such total physical 
disability may be waived. It will be observed, however, that the proviso of section 
8 does not have to do with the measure of proof, but distinctly prohibits cash pay- 
ments to any living certificate or policyholder who is not, in fact, totally disabled 
physically. The plain import of that provision is that the insurer is without power 
to make promise of such cash payments where there is, in fact, no total physical 
disability. 

The amount involved in this case is the sum of $200, or two yearly payments. 
Although the case is here on certificate of importance, we find no new or novel 
question in it. The question involved was, in effect, settled in Rockhold v. Canton 
Masonic Mutual Benevolent Society, 129 Ill. 440, 21 N. E. 794, 21 L. R. A. 420, 
In that case a certificate was issued to Rockhold providing that, on becoming 70 
years of age, or if he had been a member in good standing for 25 consecutive 
years, he would be paid a certain sum of money. Rockhold, coming within the 
terms of this certificate, served notice when he became 70 years of age, demanding 
the amount provided undér the certificate as due him. It was there held that the 
provision of the policy was contrary to statutes and the insurer was without 
power to so agree. 

[2] Appellees had no power to agree to the provision of the policy herein 
sued upon, and are not estopped from raising the defense of ultra vires. 

The judgment of the Appellate Court is right, and is affirmed. 

Judgment affirmed. 


FERNANDEZ v. SOVEREIGN CAMP, W. O. W. No. 32309. 
Supreme Court of Kansas. June 8, 1935. 
46 Pacific Reporter (2d) 10. 


1. INSURANCE. 

Provision of benefit certificate precluding recovery on presumption of death 
arising from insured’s unexplained absence for 7 years held void as against public 
policy. é 

(For other cases, see Insurance, Dec. Dig. § 722.) 

2. INSURANCE. ¥ 

By-law of fraternal insurance society enacted after issuance of benefit cer- 
tificate for purpose of precluding recovery on presumption of death of insured 
arising from unexplained absence for 7 years held void. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

Syllabus by the Court. 

1. A provision in a beneficiary certificate which provides that “the absence or 
disappearance of the member from his last known place of residence and unheard of 
shall not be regarded as any evidence of the death of such member nor give or 
create any right to recover any benefits on this certificate or on account of such 
membership, in the absence of proof of his actual death,” is unreasonable and 
against public policy, and therefore void. 
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2. A by-law of a fraternal insurance society enacted after the issuance of the 
beneficiary certificate, which attempts to accomplish the same end, as set out in 
the above syllabus, is void. 

Appeal from District Court, Wyandotte County, Division No. 3; William H. 
McCamish, Judge. 

\ction by Anna Fernandez against the Sovereign Camp of the Woodmen of 
the World, a fraternal benefit association. Judgment for plaintiff, and defendant 
appeals. 7 

\ffirmed. 

George R. Allen and Richard F. Allen, both of Topeka, and James M. Meek, 
of Kansas City, for appellant. 

I.ee Judy and James H. Barnes, both of Kansas City, for appellee. 


NOLLER v. A TNA LIFE INS. CO. et al. No. 32289. 
Supreme Court of Kansas. June 8, 1935. 
Rehearing Denied June 6, 1935. 
46 Pacific Reporter (2d) 22. 
1. INSURANCE. 

Where bodies of insured and wife were found on bed in their home each 
with shot in head with same gun lying on bed where it could have fallen from 
hand of either and blebs had flowed from mouth of wife showing that she lived 
three or four minutes after shot, and neighbors testified that noises like shots 
occurred a minute or two apart, whether wife named as beneficiary in husband’s 
life policy survived him held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. 

Where bodies of insured and wife were found on bed in their home each with 
shot in head from same gun lying on bed where it could have fallen from hand 
of either and blebs had flowed from mouth of wife showing that she lived three 
or four minutes after shot, and neighbors testified that noises like shots occurred 
a minute or two apart, whether wife, named as beneficiary in husband’s life policy, 
killed husband so as to preclude her estate from recovering proceeds of policy 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. 

Beneficiary of life policy must be convicted of crime of killing insured before 
beneficiary can be barred from receiving benefits of policy (Rev. St. 1923, 22—133; 
Rev. St. Supp. 1933, 40—414). 


(For other cases, see Insurance, Dec. Dig. § 448.) 


Syllabus by the Court. 

1. In an action on an insurance policy where a husband and wife were found 
dead under such circumstances as to make it doubtful as to which one survived, 
the record is examined and it is held that there was sufficient evidence from which 
the jury might have found that the wife survived the husband, and the question 
should have been submitted to the jury. 

2. In a case such as that described in the above syllabus, it is held the evi- 
dence does not compel a conclusion that the wife killed the husband. 

3. In order for the beneficiary of a life insurance policy who kills the insured 
to be barred from receiving the benefits of the policy, the beneficiary must first be 
convicted of the crime. 


von from District Court, Shawnee County, Division No. 2; Paul H. Heinz, 
Judge. 

Action by W. C. Noller, administrator of the estate of Asenath Hammatt, 
deceased, against the AEtna Life Insurance Company and others. From an adverse 
judgment, the plaintiff appeals. 

Judgment reversed, and cause remanded, with directions. 

Randal C. Harvey and Henry M. Evans, both of Topeka, for appellant. 

Bennett R. Wheeler, S. M. Brewster, J. L. Hunt, Margaret McGurnaghan, 
Ralph M. Hope, and John H. Hunt, all of Topeka, for appellee AStna Life Ing. Co. 

James E. Smith, E. H. Hatcher, Frank H. McFarland, and Clayton M. Davis, 
all of Topeka, for appellee Edward D. Osborn, administrator. 
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JEFFERSON STANDARD LIFE INS. CO. v. CHEEK’S ADM'R. 
Court of Appeals of Kentucky. Feb. 12, 1935. 
Rehearing Denied April 23, 1935. 
80 Southwestern Reporter (2d) 518. 
1. INSURANCE. 

Test of mental capacity necessary to sustain cancellation of insurance policy 
is whether insured possesses sufficient mind to understand in reasonable way 
nature and effect of act, and to avoid cancellation it must be shown that insured 
had no reasonable perception or understanding of nature of cancellation and could 
not appreciate probable consequences on his rights and interests. 

(For other cases, see Insurance, Dec. Dig. § 241.) 

2. INSURANCE. 

Evidence whether insured surrendering life policy did not have sufficient mind 
at time to understand and appreciate nature and effect of his contract held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. INSURANCE. 

In action on life policy which was surrendered by insured when he was 
alleged to have been insane, evidence concerning reputation of insured’s wife for 
virtue and morality held admissible as showing that insured’s jealousies and 
suspicions of his wife were insane delusions. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

Appeal from Circuit Court, Spencer County. 

Action by Warren Cheek’s administrator with the will annexed against the 
Jefferson Standard Life Insurance Company. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Bruce & Bullitt and Chas. J. White, all of Louisville, for appellant. 

Victor L. Kelley, of Bardstown, and R. F. Peak, of Louisville, for appellee. 


PRICE v. DOUGLAS LIFE INS. CO. No. 15077. 
Court of Appeal of Louisiana. Orleans. June 24, 1935. 
162 Southern Reporter 83. 


1. INSURANCE. 

In suit by beneficiary for face value of industrial life policy, insurer had bur- 
den of establishing its defense of clause limiting its liability to one-half of face 
value of policy for death of insured caused by organic heart disease or Bright's 
disease. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

In suit by beneficiary for face value of industrial life policy, insurer's uncon- 
tradicted evidence of certificate of superintendent of Charity Hospital giving cause 
of death of insured as “Hypertensive Heart Disease, Nephritis and Uremia,” and 
explanation of physician that hypertensive heart disease is organic and uremia 
is a symptom of Bright’s disease, he/d to establish insurer’s defense of clause limit- 
ing liability to one-half of face value of policy for death of insured caused by 
organic heart disease or Bright’s disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Nellie Price against the Douglas Life Insurance Company. From a 
judgment in favor of plaintiff, defendant appeals. 

Judgment amended, and, as amended, affirmed. 

Solomon S$. Goldman, of New Orleans, for appellant. 

Herman I,. Midlo of New Orleans, for appellee. 

WESTERFIELD, Judge. 

Nellie Price, beneficiary in a policy of industrial life insurance issued by the, 
Douglas Life Insurance Company, brought this suit for $129, the face value of 
the folicy, alleging that her husband, Mack Price, the insured, died on July 8, 
1934. The defendant admitted the facts relied upon by plaintiff, and specially 
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pleaded the following provision of the contract as limiting recovery to one-half 
the amount sued for, or $64.50, which it claims to have tendered plaintiff : 

“Only one half of the sum stated in the schedule of benefits will be paid for 
sickness or death caused by organic heart disease, rheumatism, Bright’s disease, 
* * * within eighteen months from the date of this policy.” 

It is conceded that Mack Price died within eight months of the issuance of 
the policy. 

There was judgment below in favor of plaintiff as prayed for, and defendant 
has appealed. 

The plaintiff's contention is that the defendant, relying upon a special defense, 
assumes the burden of proof which it has failed to sustain by competent evidence. 

[1] Whatever may be the situation elsewhere, in this state it has been expressly 
held that an insurer relying upon a clause in the policy which exempts the insurer 
from or limits its liability for loss occurring in a certain manner, which would 
otherwise be embraced within the general terms of the policy, assumes the burden 
of proof to establish that the loss came within the exemption or limitation of the 
policy. Cahn & Wachenheim vy. Fid. & Cas. Co., 157 La. 238, 102 So. 320; Gaines 
v. Acme Industrial Life Ins. Soc. (La. App.) 155 So. 276. See, also, Couch on 
Insurance, vol. 8, § 2114, p. 6847; Corpus Juris, vol. 53, verbo “Insurance,” p. 90. 

On the trial of the case the defendant introduced proof of death submitted to 
it by plaintiff, including a statement of the superintendent of the Charity Hospital 
to the effect that the insured died as a result of “Hypertensive Heart Disease, 
Nephritis and Uremia.” It also introduced the certificate of the recorder of births, 
marriages, and deaths which contained a similar statement as to the cause of the 
death of the insured. Defendant then placed upon the stand Dr. Taylor, a physician, 
who testified that hypertensive heart disease is organic and that uremia is a symp- 
tom of Bright’s disease. No countervailing proof was ofiered by plaintiff and no 
objection was made to the introduction of the documentary evidence at the time of 
the offer, though later the certificate of the recorder of births, marriages, and 
deaths was objected to upon the ground that it was inadmissible since “it was 
obtained by the insurance company itself.” 

[2] Assuming that the objection to the certificate of the recorder was well 
taken and timely made, and that the document should have been excluded, there 
would remain the certificate of the superintendent of the Charity Hospital which 
forms a part of the proof of death submitted to defendant by plaintiff to which no 
objection had been made, and to the introduction of which no proper objection could 
be made. Leman v. Manhattan Life Ins. Co., 46 La. Ann. 1189, 15 So. 388, 24 L. R. 
A 589, 49 Am. St. Rep. 348; Joyce on Insurance (Second Edition) § 3772, p. 6175; 
Mutual Benefit Life Ins. Co. v. Newton, 22 Wall. (89 U. S.) 32, 22 L. Ed. 793. We 
have, therefore, the certificate of the superintendent of the Charity Hospital giving 
the cause of death as “Hypertensive Heart Disease, Nephritis and Uremia,” and the 
explanation of Dr. Taylor that hypertensive heart disease is organic and uremia is 
a symptom of Bright’s disease which, in the absence of any effort to explain or con- 
tradict, is sufficient to establish the cause of death of the insured and to sustain the 
burden of proof resting upon the defendant. It follows that the liability of the 
insurer must be limited to one-half of the face value of the policy, $129, or $64.50. 
There is in the transcript no evidence of a legal tender of this sum having been 
made. 

For the reasons assigned the judgment appealed from is amended by reducing 
the amount awarded plaintiff from $129 to $64.50, and as thus amended it is 
affirmed; plaintiff-appellee to pay the costs in this court, and the costs of the lower 
court to be paid by defendant-appellant. 


\mended and affirmed. 


ROSS v. UNITY INDUSTRIAL LIFE INS. CO. No. 1500. 


Court of Appeal of Louisiana. First Circuit. June 14, 1935. 
162 Southern Reporter 86. 
INSURANCE. 
_ Life insurance policy, beneficiary of which paid insurer’s agent past-due and 
future premiums, for which agent gave receipts, last of which stated that premium 
was paid up to and including date of insured’s death, held not to have lapsed 
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for nonpayment of premiums, in absence of fraud or conspiracy to defraud 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court, Parish of East Baton Rouge; George K. Favrot, 
Judge. 

Action by Florence Ross against the Unity Industrial Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Shelby Taylor, of Baton Rouge, for appellant, ; 

W. N. Fauver and Ira J. McConathy, both of Baton Rouge, for appellee. 


PIERRE v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. No. 16142. 
Court of Appeal of Louisiana. Orleans. June 24, 1935. 
162 Southern Reporter 217. 
1. INSURANCE 

Where industrial life policy showed that insured’s age was 24 years in 1931 
when policy was issued, and certificates of death showed that insured was 32 
vears of age in 1935, when he died, insurer held liable only for so much insur- 
ance as premiums paid would have purchased at correct age. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Odeal Pierre against the Liberty Industrial Life Insurance Company, 
Incorporated. From a judgment for plaintiff, defendant appeals. 

Amended, and, as amended, affirmed. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for 
appellant. : 

Charles Mundy, of New Orleans, for appellee. 

LrecHE, Judge. 

Plaintiff filed suit as the beneficiary under a policy of industrial life insur- 
ance for the face value of the policy in the sum of $158, and from! a judgment in 
her favor defendant has appealed. 

On the ground that the age of the insured as contained in the policy is 
erroneous, defendant resists payment, but concedes that the plaintiff is entitled 
to the sum of $142, which would be the amount due under the policy had the 
insured’s age been correctly stated. The pertinent clause of the policy reads 
as follows: 

“If the age of the insured has been misstated, the amount payable hereunder 
shall be such as the premiums paid would have purchased at the correct age.” 

In the case cf Broady v. Unity Industrial Life Insurance Company, 160 So. 
653, we held such a provision to be valid and binding. The only question pre- 
sented in this case is one of law relating to the admissibility of certain evidence 

The policy is dated February 23, 1931, and shows on its face the age of the 
insured at next birthday to be 24 years. The weekly premium was shown to be 
$.10, and the amount of the insurance $158. The insured died on January 21, 
1935, and plaintiff, who was the mother of insured, filed with the defendant com- 
pany an attending physician’s certificate of death combined with an undertaker’s 
certificate; both certificates stating that at the time of his death the insured was 
32 years of age. On the trial of the case defendant offered in evidence this cer 
tificate which was furnished it by plaintiff. Plaintiff's counsel objected to the 
offer on the ground that it was admissible only in order to prove death and for 
no other purpose. This objection was sustained by the learned trial judge. 

In Joyce on Insurance (2d Ed.) § 3772, p. 6175, the rule is stated as follows: 

“Proofs of death are held admissible in favor. of the company and against 
the plaintiff as admissions by him; that is, they are admissible as prima facie 
‘vidence of the truth of the facts stated therein against: the beneficiary and on 
behalf of the company; but the whole of such preliminary proofs must be taken 
together, and although they may be explained or rebutted, still if they are not 
contradicted or explained they are conclusive of his right to recover.” 

[1, 2] This rule seems to be universal in its application, and, consequently, 
the ruling of the learned trial judge in excluding the document for any other 
purpose than as proof of death was erroneous. No evidence is contained in the 
record as to the age of the insured, therefore, the age set forth in the attending 
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hysician’s certificate of death and the undertaker’s certificate furnished by 
plaintiff is conclusive against her. The record clearly shows that had the 
ysured’s proper age, namely, 28 years, been stated in the policy, the amount 
surance at that age and at the weekly premium of $.10 would have been $142. 
For the reasons assigned the judgment appealed from is amended by reduc- 
ing the amount awarded plaintiff from $158 to $142, and that as thus amended 
t is affirmed; defendant-appellant to pay all costs. 
\mended and affirmed. 


BONNETTE et al. v. BONNETTE. No. 5095. 
Court of Appeal of Louisiana. Second Circuit. June 4, 1935. 
161 Southern Reporter 616. 
1. INSURANCE. 


Change of beneficiary attempted to be executed by insured on blank spaces 
reserved for use by association held sufficient to render change effective, notwith- 
standing formal defect, where insured was apparently led to believe that change 
was effected. 

(For other cases, see Insurance, Dec. Dig. § 748[1].) 

\ppeal from Ninth Judicial District Court, Parish of Rapides; R. C. Cul- 
pepper, Judge. 

Suit by Dr. Jacob M. Bonnette and others, cotutors of Lolla Ruth Bonnette, 
against J. Saunders Bonnette to recover the proceeds of a benefit certificate 
deposited in registry of the court by the Maccabees which impleaded plaintiffs 
and defendant as contestants. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

John R. Hunter, of Alexandria, for appellant. 

K. Hundley, of Alexandria, for appellees. 


DEAL v. SOVEREIGN CAMP, W. O. W. No. 5058. 
Court of Appeal of Louisiana. Second Circuit. June 4, 1935. 
161 Southern Reporter 621. 
1. INSURANCE. 

Constitution and laws of fraternal benefit association requiring suit on cer- 
tificate to be brought within one year after death of insured held binding on 
heneficiary, as against contention that statute requiring insurance policy to contain 
entire contract between parties applied, where statute was inapplicable to fraternal 
benefit association (Act No. 52 of 1906, as amended by Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 812.) 

2. INSURANCE. 

Suit on fraternal benefit certificate which was brought more than one year 
after death of insured held barred by limitation where constitution and laws of 
fraternal benefit association provided that no suit on certificate shall be com- 
menced after expiration of one year from date of insured’s death (Act No. 256 
of 1912, §§ 4, 8). 

(For other cases, see Insurance, Dec. Dig. § 812.) 

Appeal from Fifth Judicial District Court, Parish of Richland; C. J. Ellis, Jr., 
Judge. 

Suit by Mrs. Jessie Deal against the Sovereign Camp of the Woodmen of 
the World. From a judgment for defendant, plaintiff appeals and defendant 
moves to dismiss the appeal. 

Motion to dismiss appeal overruled, and judgment affirmed. 

J. Norman Coon, of Monroe, for appellant. 

Tobin R. Hodge, of Rayville, for appellee. 


ALLISON v. AXTNA LIFE INS. CO. No. 4876. 
Court of Appeal of Louisiana. Second Circuit. June 4, 1935. 
161 Southern Reporter 645. 


INSURANCE. 

. Employee’s recovery under group insurance policy for total disability held 
limited to amount of insurance in force upon employee’s life when disability 
commenced, notwithstanding subsequent rider increasing amount, where both 
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original policy and rider allowed disability benefits to extent of insurance when 
disability commenced. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; J. T. Shell, 
Judge. 

On rehearing. 

Original opinion, 158 So. 389, recalled, and judgment amended and affirmed. 

Thompson & Thompson, of Monroe, for appellant. 

Shotwell & Brown, of Monroe, for appellee. 

Mitts, Judge. 

This case, originally decided by us on January 9, 1935, is before us on a 
rehearing granted the appellant. 

Our attention is called to the provision in the original policy, of date June 1, 
1929, in case of disability: “The Company will pay to the employee, in lieu of 
all other benefits, the amount of insurance in force upon such employee’s life 
at the time the disability commenced.” 

We correctly found as a fact that plaintiff's disability became known on 
November 10, 1931. At that time, under the terms of this policy, she was entitled 
to $1,000. 

The rider increasing the insurance to $2,000 is dated January 6, 1932, and 
provides: “Nothing contained herein shall be held to alter or affect anv of the 
terms and conditions of this policy other than as herein stated.” ; 

There is nothing stated changing in any way the quoted clause of the original 
contract. To the contrary, almost the identical language is used in the certificate 
issued to the individual insured under the increasing rider. In regard to disability, 
it provides: “The Insurance Company will pay in accordance with the method 
designated under the terms of the policy, the amount of insurance in force upon 
such employee’s life at the time the disability commenced.” 

It is plain that under neither the original nor the increased policy can the 
insured recover more than the amount of insurance in force at the time the 
disability commenced, which, in this case, was $1,000. 

Our original opinion, which allowed the increased amount of $2,000, is accord- 
ingly recalled, and the judgment appealed from is now amended by reducing its 
amount to $1,000, and, as amended, is affirmed; plaintiff to pay the cost of appeal. 


FLOURNOY v. SUN LIFE ASSUR. CO. OF CANADA et al. No. 5064. 
Court of Appeal of Louisiana. Second Circuit. June 4, 1935. 
161 Southern Reporter 646. 
1. INSURANCE. 


Where master group life policy and certificate issued thereunder provided that 
employee might change beneficiary at will, and employee, shortly before death, 
substituted mother as beneficiary in place of wife, and substitution was approved 
by assurer, substitution held valid. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Employee who was receiving payment as for total and permanent disability 
under disability clause of group life policy held entitled to confer upon substituted 
beneficiary right to recover on policy, as against original beneficiary’s objection 
that assurer’s liability had become fixed and that existing relation of debtor and 
creditor could not be affected by changing of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; D. I. Gar- 

Judge. . 

Suit by Katie Flournoy against the Sun Life Assurance Company of Canada 

another. From a judgment for defendants, plaintiff appeals. 

Affirmed. 

M. C. Redmond, of Monroe, for appellant. 

Hudson, Potts & Bernstein, of Monroe, for appellee Mattie Cyrus. 

Shotwell & Brown, of Monroe, for appellee Sun Life Assur. Co. 
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BYARD et al. v. DISTRICT GRAND HOUSEHOLD OF RUTH NO. 26, 
GRAND UNITED ORDER OF ODD FELLOWS OF LOUISIANA. 
No. 16033. 
Court of Appeal of Louisiana. Orleans. June 10, 1935. 
161 Southern Reporter 787. 
1. INSURANCE. 


Under statute limiting payment of death benefits to wife, husband, relative 
iy blood to fourth degree, illegitimate children of insured by different fathers 
were “relatives by blood” within fourth degree and entitled to proceeds of frater- 
nal endowment policy, notwithstanding proceeds of policy had been paid to 
beneficiary named therein (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

2. INSURANCE. 

Where illegitimate children of insured were named as beneficiaries in 
fraternal endowment policy, changing beneficiary to person unrelated to insured 
held illegal, and original beneficiaries were entitled to proceeds of policy, not- 
withstanding proceeds thereof had been paid to substituted beneficiary (Act No. 
256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 782.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Suit by Viola Byard and another against District Grand Household of Ruth 
No. 26 Grand United Order of Odd Fellows of Louisiana. From a judgment 
dismissing their suit, plaintiffs appeal. 

Reversed and rendered. 

Wm. A. Green, of New Orleans, for appellants. 

F. B. Smith, of New Orleans, for appellee. 


COUDRAY et al. v. LIFE INS. CO. OF VIRGINIA. No. 16022. 
Court of Appeal of Louisiana. Orleans. June 10, 1935. 
161 Southern Reporter 907. 
INSURANCE. 


Where provisions of life policy for exchange after default of premiums for 
nonparticipating paid-up policy were not complied with, beneficiaries could not 
recover insurance, though several weeks after default one of beneficiaries paid 
insurer’s agent $1 to revive policy. 

(For other cases, see Insurance, Dec. Dig. § 368[2].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Louise Parker Coudray and others against the Life Insurance Company 
of Virginia. From a judgment dismissing the suit, plaintiffs appeal. 

Affirmed. 

Charles J. Mundy, of New Orleans, for appellants. 

Eugene J. McGivney and Solomon S. Goldsmith, both of New Orleans, for 
appellee. 

LECHE, Judge. 


_ From a judgment dismissing their suit, plaintiffs have appealed. The suit was 
for the purpose of claiming the proceeds under a certain policy of life insurance 
issued by the defendant company. The policy is dated May 2, 1898, and insures 
the life of Solomon Parker in the sum of $160, and plaintiffs, as sisters of the 
insurer, claim the proceeds thereof. It appears that the premiums were regularly 
paid until some time in the month of May, 1919, by plaintiffs’ mother, and from 
that date paid by one of plaintiffs until March 6, 1933. After this date several 
weeks elapsed, and one of petitioners paid an agent of the company the sum of $1 
to revive said policy. Subsequently the insured died, and defendant company 
refused payment under the following provision of the policy contract : 

_ “If, after the payment of the weekly premium hereon for five or more years, 
this Policy shall become void by reason of default in the payment of premiums, the 
company agrees to issue a non-participating Paid-up Policy for an amount computed 
according to the first table below, the said Paid-up Policy to be continued in force 
tor the Full Expectation of Life of the Insured, at the date of issue of the Paid-up 
Policy, according to the second table below, provided that this Policy shall be legally 
surrendered to the Company and application for said Paid-up Policy made in 





976 The Insurance Law Journal, Vol. 85 [Nov., 1935 


writing on the blank obtainable from the Company for that purpose within eight 
weeks after said default.” 

The precise question was presented to this court in the case of Clark v. Life 
“Ins. Co. of Va., 160 So. 461, and for the reasons set forth in our opinion in that 
case, the judgment appealed from is affirmed. 

Affirmed. 


TREBLAS v. NEW YORK LIFE INS. CO. 
SAME v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Judicial Court of Massachusetts. Hampden. June 27, 1935. 
196 Northeastern Reporter 908. 
1. INSURANCE. 

Insured’s right to recover total, permanent disability benefits under insurance 
policies, defining total disability as disability wholly preventing insured from 
performing any work for remuneration or profit or for compensation of financial 
value, did not depend on his establishment of absolute total disability, but on 
proof of disability incapacitating him to earn money. 

(For other cases, see Insurance, Dec. Dig. § 526.) 

Exceptions from Superior Court, Hampden County; Dillon, Judge. 

Two actions of contract by Peter Treblas (alias) against the New York Life 
Insurance Company and the Equitable Life Assurance Society of the United 
States, respectively. Plaintiff's motions for judgments on an auditor’s report 
were allowed, and defendants bring exceptions to denial of their motions to 
recommit the reports to the auditor and entry of orders of judgments for 
plaintiff in the amounts found by the auditor. 

Exceptions overruled. 

D. H. Keedy and Emerson S. Searle, both of Springfield, for plaintiff. 

A. B. Green, of Springfield, for defendant. 

DoNAHUE, Justice. ; 

Each of the defendant insurance companies issued to the plaintiff a policy of 
insurance containing provisions entitling him to receive a stated sum monthly 
in the event of his total and permanent disability. He brought an action on 
each policy, and the cases were tried together before an auditor whose findings 
the parties had stipulated should be final. The reports filed by the auditor in 
each case were substantially the same. Objections of the defendants were 
annexed to the reports. Exceptions of the defendants here presented are to the 
denial by a judge of the superior court of motions to recommit the reports to 
the auditor and to the entry of orders of judgment for the plaintiff in the 
amounts found by the auditor. 

[1] The question before the auditor was the determination of the extent of 
the plaintiff's disability. His right to recover depended not upon the establish- 
ments of absolute totality of disability but upon proof of the existence of thi 
extent of disability described in the policies in terms of incapacity to earn any 
money. See Rezendes v. Prudential Life Ins. Co. of America, 285 Mass. 505, 
511, 512, 189 N. E. 826. The policy issued by the defendant in the first case 
provided that disability should be considered total “whenever the Insured is so 
disabled by bodily injury or disease that he is wholly prevented from performing 
any work, from following any occupation, or from engaging in any business for 
remuneration or profit.” The provision in the other policy was that disability 
should be deemed to be total “when it is of such an extent that the Insured 
is prevented thereby from engaging in any occupation or performing any work 
for compensation of financial value.” 

[2] The auditor found that the plaintiff was injured in August, 1930, and 
thereafter suffered from various ailments for which he received medical treat- 
ment; that since April, 1931, the plaintiff had earned no money and had not engaged 
in any gainful or remunerative occupation; that he had been examined several 
times by physicians representing the defendants; that the plaintiff had acted in 
goed faith throughout his illness, had spent considerable sums of money tor 
medical treatment and had done all that his financial means would permit in the 
attempt to recover his health. In 1932, on the advice of physicians he went to 
Florida for his health. While there he consulted and was examined by a 
physician in the month of February of that year. The deposition of that physician 
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was introduced at the trial before the auditor. The auditor specifically found 
that the statements of the history of the plaintiff’s case and his condition appear- 
ing in the deposition were correct and that there had been no material change 
since that time. The deposition contained a lengthy description of the examina- 
tion and tests made and their results, and a detailed statement in medical terms 
of the ailments from which the plaintiff was then and had been suffering. The 
deposition also contained repeated references to the plaintiff’s condition from the 
point of view of his inability to work. It there appears that the plaintiff's 
“principal complaint * * * was painful swelling of the joints, inability to work 
because of pain,” that he was at the time of the examinations “unable to work 
and was totally disabled,” that since the acute onset of his symptoms he had 
been “more or less totally incapacitated and unable to perform the usual duties 
pertaining to his occupation” and that he had been “totally disabled for a period 
f about a year.” There was testimony from other physicians called by the 
plaintiff that he was totally disabled and from physicians called by the defendants 
that he had “no substantial disability” and that he was “not disabled.” 

The auditor states in the report filed in the first case: “On all the evidence 
I find that the plaintiff has been totally and permanently disabled since the first 
day of May, 1931 up to the date of the writ, and has been so disabled by disease 
that he is wholly prevented from performing any work, from filling any occupa- 
tion or from engaging in any business for remuneration or profit, all within the 
meaning of the words as used in the policy.” He made a similar finding in the 
second case using the words of the other policy describing the extent of disability 
which was to be deemed total. Then having, at the request of the defendant for 
more specific findings as to the condition fo the plaintiff, found among other 
additional facts, that the history of the case and the statement of condition 
appearing in the deposition of the Florida physician were correct and also found 
that the plaintiff’s condition had not materially changed, he again repeated his 
general finding in substantially the same words. 


The principal contention of the defendants on the matter of the refusal of 
the judge to recommit the reports is that the language in the single sentence 
es general findings of the auditor is ambiguous; that is, they say that 

he language used is susceptible of the construction that it is not merely expressive 

of a conclusion of fact, but includes a ruling of = as to the meaning of the 
language of the policy. We do not think that the language of the auditor fairly 
read is ambiguous. His duty was to find the facts and his general conclusions 
purport to be findings of fact “on all the evidence.” Subsidiary facts found 
warranted such conclusions. He had the right to draw inferences from  sub- 
sidiary facts and express his conclusion in the reports. In so doing he employed 
not words of art having peculiar technical meanings, but words in every day use. 
He used, to be sure, words which appear in the policies. But the defendants 
gained no monopoly or exclusive right to use words description of conditions of 
fact by printing them in the policies which they issued. If the words adequately 
expressed the conclusions of fact which the auditor had reached he was not 
bliged to refrain from using them and to seek others in order to avoid the 
harge that he was making a ruling of law and not a finding of fact. 

The auditor’s reference to the meaning of the words used in the policies 
appears to have been made, because the phraseology of the two policies before 
im was not identical, in order to indicate his conclusion that the actual condition 
i the plaintiff as he found it was the actual extent of disabiity as described in 
different language in each policy. We do not think that reference may reasonably 
’ construed as destroying the manifested intention of the auditor to make a 
finding of fact as to the plaintiff’s degree of disability. His statement purports 
to be a finding of fact. He repeated it after making at the defendant’s request 
more specific findings of subsidiary facts. Those subsidiary facts warrant the 
inference that the plaintiff was unable to do any kind of work for which he 
would receive compensation. He expressed that conclusion in apt and ordinary 
words which were in the policies. We do not find the language as written into 
the policies by the defendants ambiguous or the same words ambiguous when 
employed by the auditor in the reports to express as a fact the actual condition 
! the plaintiff as he found it. 
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[3] The orders entered by the judge of the superior court directing judgments 
for the plaintiff could not be pronounced wrong even though the auditor’s general 
finding was as the defendants contend not merely a finding of fact but included 
a ruling of law. The findings of the auditor had been made final. The judge 
was therefore empowered to draw, if he chose, from subsidiary facts found by 
the auditor any warranted inference of fact that might have been, although it was 
not drawn by the auditor. G. L. (Ter. Ed.) c. 231, § 126; Bianco v. Ashley, 284 
Mass. 20, 25, 187 N. E. 101. It was a reasonable inference from subsidiary 
facts appearing in the reports that the plaintiff was in fact disabled to the extent 
required by the policies. 

[4] The defendants suggest that the plaintiff's motions for judgment were 
improperly considered by the judge and judgment in his favor wrongly ordered 
because the defendants’ exceptions to the refusal to recommit the reports were 
then pending. An order for the entry of judgment is a decision that the 
prevailing party is entitled to have judgment entered in his favor when the case 
becomes ripe for judgment, G. L. (Ter. Ed.) c. 231, § 80, which prevents the 
actual entry of judgment until pending exceptions are disposed of has no 
application to an order for judgment. 

In each case the entry must be made. 

Exceptions overruled. 

KING v. AMERICAN INS. UNION, Inc. No. 42. 
Supreme Court of Michigan. June 3, 1935. 
261 Northwestern Reporter 308. 
1. INSURANCE. 

Insurer which was acting as trustee for old insurer which was being liquidated 
could not avoid policy issued to insured in exchange for old policy on ground that 
premium on new policy had not been paid, where interim certificate given insured 
recited that premium had been received. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

2. INSURANCE. 

Even if agents and employees of insurer which was acting as trustee for old 
insurer, which was being liquidated, were acting only for a trustee in soliciting 
members of old insurer to transfer their insurance to new insurer, they were obli- 
gated to discharge trust fairly and with utmost of good faith. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

3. INSURANCE. : 

Acts of insurer’s agent in furnishing beneficiary of life policy, for purpose of 
making proofs of death, forms of old insurer instead of those of new insurer which 
was acting as trustee for old insurer which was being liquidated, and in receiving 
and filing proofs as for old insurer, could not defeat beneficiary’s right to recover 
against new insurer to which insured had transferred his policy. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

Appeal from Circuit Court, Wayne County; De Witt H. Merriam, Judge. 

Action by Florence E. King against the American Insurance Union, Inc. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Baubie & Baubie, of Detroit (J. Leon Katz, of Detroit, of counsel), for appel- 
ant. 

Nathaniel Schooler, of Detroit (Benjamin B. Stepsay, of Detroit, of counsel) 
for appellee. ; 


OPTEN v. PRUDENTIAL INS. CO. OF AMERICA. No. 30370. 
Supreme Court of Minnesota. June 7, 1935. 
261 Northwestern Reporter 197. 
INSURANCE. 

Where insurer, on being informed of insured’s escape from asylum in which he 
had been placed, demanded proof, as permitted by life policies containing disability 
clause, that insured actually continued disabled, and on guardian’s failure to make 
proof refused further disability payments and required resumption of premium pay- 
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ments, insured’s guardian could not recover disability payments and premium pay- 
ments exacted by insurer on mere presumption of continuance of life and continu- 
ance of disability, proof of actual physical existence and continuing disability being 
essential. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Syllabus by the Court. 

Defendant in its policy of insurance issued to plaintiff agreed that in event he 
should become incapacitated (as therein defined and limited) it would, upon due 
proof thereof, make certain payments during such disability and would also waive 
payment of premiums. Policy also provided that defendant had the right to 
demand, from time to time, that plaintiff make “due proof that he actually continues 
in a state of disability,” and that if such proof was not furnished insured should be 
deemed to have recovered and future premium payments should be resumed. Plain- 
tiff was later found to have become insane and was placed in an asylum, from 
which he escaped several years later. Between time of commitment and escape 
defendant paid insured’s guardian installments provided by policy and also waived 
premium payments falling due during that period. Upon being informed of plain- 
tiff’s escape defendant gave guardian notice that it required proof that insured 
actually continued in state of disability. Guardian could make no proof in that 
regard, hence defendant refused to make further payments and required that pay- 
ment of premiums be resumed. Insured brought this action by his guardian to 
recover disability payments omitted since his escape, also to recover premium pay- 
ments exacted by defendant since that time. Held, that plaintiff cannot recover upon 
a mere presumption of continuance of life and continuance of disability but under 
his contract must show his actual physicial existence and continuing disability. 

Appeal from Municipal Court, Hennepin County; Luther W. Youngdahl, Judge. 

Action by Carl Opten, an insane person, by P. L. Solether, his general guardian, 
against the Prudential Insurance Company of America. Judgment for plaintiff, and 
defendant appeals. 

Judgment reversed. ; 

Shearer, Byard & Trogner, of Minneapolis, for appellant. 

Keyes, Pardee & Solether, of Minneapolis, for respondent. 

WICKER v. MODERN LIFE INS. CO. et al. No. 30257. 
Supreme Court of Minnesota. May 10, 1935. 
Rehearing Denied June 21, 1935. 
261 Northwestern Reporter 441. 
l. INSURANCE. 

Life insurance agency contract entitling agent to renewal commission on busi- 
ness written by or through agent held not to entitle agent to renewal commission on 
business written in agent’s territory by special agents operating directly from 
insurer’s home office. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

2. INSURANCE. 

Life insurance agency contract limiting agent’s right to renewal commission to 
business written by or through agent he/d too plain to permit of control by prac- 
tical construction which allegedly entitled agent to renewal commissions on business 
written by special agents operating directly from insurer’s home office. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Syllabus by the Court. 
\ contract must be construed as a whole, all its language to be given effect 
according to its terms where possible. Rule applied to a life insurance agency con- 
tract, and the agent held not entitled to renewal commissions on business written 
by other agents because the contract limited his right to renewal commissions to 
dusiness written by or through himself. 

2. A practical construction can be invoked only in case of ambiguity and where 
the construction is one which is open to adoption by a reasonable mind. Inasmuch 
as the contract plainly restricted plaintiff's right to renewal commissions to “business 
Written by or through” himself, a construction is not permissible which would in 
effect amend the contract by allowing him also renewal commissions on business 
Written by or through other agents. 


] 
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Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by Jay R. Wicker against the Modern Life Insurance Company and 
others. From an order denying its motion for a new trial, the named defendant 
appeals. 

Order reversed with directions. 

Hallam & Hendricks, of St. Paul, for appellant. 

Converse & Spence and Chas. W. Sterling, all of St. Paul (R. H. De Lambert, 
of St. Paul, of counsel), for respondent. 


HARNISCHFEGER SALES CORPORATION v. NATIONAL LIFE INS. Co. 
No. 30430 
Supreme Court of Minnesota. June 21, 1935. 
261 Northwestern Reporter 580. 
1. INSURANCE. 

Burden of proving that answers in application for life policy are false is on 
insurer but, having shown answers are false or incomplete, burden shifts to 
insured or his beneficiary to show that false answer or omitted information 
related to matter of negligible importance (Mason’s Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

In action on life policy issued about four months before insured’s death, 
evidence disclosing that few months before application was made insured had 
been treated by physician and had been in hospital for diagnosis by cardiograph 
and did not disclose such facts in application conclusively established that insured 
willfully deceived insurer (Mason’s Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

In an action by the assignee of an insurance policy to recover the benefits 
thereunder upon the death of the insured assignor, which occurred about four 
months after the making of the insurance contract, the defense was that the 
policy was procured by fraudulent misrepresentations of the insured in his 
application for the insurance. A few months before the application for insur- 
ance was made, insured had been treated by a physician and had been in a 
hospital for diagnosis by cardiograph and, to a question in the application ask- 
ing about medical attention received by the insured, this was not disclosed. It 
is held: 

1. That the burden of proving that the answers in the application are false 
is upon the insurer, but, having shown that the answers are false or incomplete, 
the burden shifts to the insured or his beneficiary to show that the false answer 
or omitted information related to a matter of negligible importance. 

2. The record here is conclusive that the insured willfully deceived the 
insurer in failing to answer the questions in the application fully or honestly. 

Appeal from District Court, Ramsey County; James E. Michael, Judge. 

Action by the Harnischfeger Sales Corporation against the National Life 
Insurance Company. From an adverse order, plaintiff appeals. 

Affirmed. 

Junell, Driscoll, Fletcher, Dorsey & Barker and John F. Bonner, all of 
Minneapolis, and A. W. Coppin, of Milwaukee, Wis., for appellant. 

H. V. Mercer, of Minneapolis, for respondent. 


SOVEREIGN CAMP, W. O. W. v. PENN. No. 31688. 


Supreme Court of Mississippi. Division A. May 27, 1935. 
161 Southern Reporter 681. 
1. INSURANCE. 


In suit to recover assessments on benefit certificate, whether insured deposited 
sufficient money to pay assessment he allegedly failed to pay held for jury. 

(For other cases, see Insurance, Dec. Dig. § 743.) 
2. INSURANCE. 

Amount of assessments paid insurer by insured was not the measure of dam- 
ages after insurer wrongfully canceled benefit certificate. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 
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3. INSURANCE. 

In suit to recover assessments on benefit certificate canceled by insurer, request 
for directed verdict by insurer held properly denied where insured was entitled at 
least to nominal damages. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

4, INSURANCE. - 

Instruction that insured could recover assessments on benefit certificate if 
insured had sufficient funds in hands of insurer to keep certificate in force when it 
was canceled by insurer held proper. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from Circuit Court, Scott County; D. M. Anderson, Judge. 

Action by James A. Penn against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Eastland, Eastland & Ormond, of Forest, for appellant. 

P. M. Lee and O. B. Triplett, Jr., both of Forest, for appellee. 


NAGEL v. METROPOLITAN LIFE INS. CO. No. 5456. 
Springfield Court of Appeals. Missouri. March 4, 1935. 
Rehearing Denied March 27, 1935. 
80 Southwestern Reporter (2d) 709. 
3. INSURANCE. 

In suit on group policy for total and permanent disability, failure to introduce 
inaster policy in evidence held no bar to plaintiff's recovery where parts of 
master policy relied on by plaintiff were read to jury without objection, and 
insurer did not call attention to any parts of policy not introduced that would 
defeat recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

4, INSURANCE. 

Insurer’s denial of liability under group policy where insured was claiming 
for total and permanent disability waived making of due proof of disability 
prior to suit. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

5. INSURANCE. 

Whether insured was totally and permanently disabled within group policy 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Stoddard County; James V. Billings, Judge. 

“Not to be published in State Reports.” 

Suit by George W. Nagel against Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Fordyce, White, Mayne & Williams, of St. Louis, and Oliver & Oliver, of 
Cape Girardeau, for appellant. 

L. W. Chapman, of St. Louis, and L. E. Tedrick, of Poplar Bluff, for respond- 
ent. 

ALLEN, Presiding Judge. 

This suit was filed in the circuit court of Stoddard county, returnable to the 
Necember term, 1933. By the petition, plaintiff seeks to prove certain install- 
ments alleged to be due him on an insurance policy issued by defendant to the 
St. Joseph Lead Company, designated as “Group Policy” No. 368-G, which 
covered all employees of said company, including plaintiff. 


Subsequent to the issuance of said group policy, defendant, on October 24, 
1923, issued to plaintiff a certificate of insurance for the sum of $2,000; on May 
1, 1924, another certificate of insurance for $1,000, and on May 6, 1925, a similar 
certificate for $1,000, making a total of $4,000. 

The contract set out in the pelicy and certificates of insurance provides, 
among other things, that if plaintiff, before attaining the age of sixty years, 
becomes totally and permanently disabled, as a result of bodily injury or disease, 
so as to be prevented from engaging in any occupation or performing any work 
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for compensation or profit, the campany would waive the payment of further 
premiums, and six months after receipt of proof of his disability pay plaintiff 
the sum of $45.65 per month for a period of 40 months, provided that the said 
»olicy was in force at the time plaintiff became totally and permanently disabled. 

Plaintiff alleges that he became totally and permanently disabled while the 
policy and certificate were in force, and that he is entitled to receive the benefits 
therein provided for. 

The evidence is that plaintiff commenced working for the St. Joseph Lead 
Company prior to 1923, and continued in its employ until April 9, 1932, alleging 
that he became totally and permanently disabled on March 9, 1932, but admitted 
that he worked until April 9, 1932; but testified that his efforts in doing so 
aggravated his disease and increased his pain and suffering. 

The evidence was that defendant canceled its insurance policy with the St. 
Joseph Lead Company on March 31, 1932, and that plaintiff’s insurance terminated 
as of that date. That, previous to plaintiff quitting his position with the lead 
company, he had purchased a farm and moved thereon, in June, 1931, and was 
still living there when this case was tried, and his contention was that he was 
unable to do any work of consequence after that time. 

Several witnesses testified as to respondent’s inability to work after he 
moved on his farm. 

F. M. Klapsettle, chief clerk of the employees’ service department of the St. 
Joseph Lead Company for the next past twelve years, testified that the group 
policy in this case was issued to the said lead company by the defendant insurance 
company on October 1, 1919. That he was working for the company at that time. 
That he had the policy in his possession (handing the same to Mr. Tedrick, who 
handed it to the stenographer, with the request to mark it as Plaintiff’s Exhibit A). 
Witness stated that other instruments were certificates indicating that plaintiff was 
insured under group policy 368-G, and the certificates were marked Exhibits B, 
C, and D. That the policy lapsed March 31, 1932. That the lead company 
posted around the plants conspicuous posters, stating that policy 368-G would 
be discontinued on the 3lst day of March, 1932, and that thereafter the group 
insurance which the company would carry had no provisions for disability 
benefits. The notices were put in the change rooms, before the time clocks, and 
at such places where they would be seen. The change rooms were in a building 
set aside for the employees to change their clothes when they go to work, and 
come through, coming out. Plaintiff worked until the 9th day of April, 1932, at 
which time he was working as an electric shovel operator, at a daily rate of 
$4.50, and in addition thereto a bonus, which varied from time to time, depend- 
ing on the amount of rock handled with the shovel. That plaintiff made no com- 
plaint to him about his health. That he worked under him (Klapsettle). That 
he handled the insurance records. The posters advising the men that the policies 
would expire March 31st were posted about the first of March. That Plaintiff's 
Exhibits B, C, and D were serial Nos. 5910, 5910-A and 5910-XA respectively, 
and all three were riders on policy 368-G. 

Klapsettle further said that plaintiff was steadily employed during the next 
previous two years. 

The plaintiff, Nagel, testified as follows: 

That he was fifty years old. That in 1931 and 1932 he worked at shaft No. 9. 
That in January, February, and March, 1932, he operated the electric shovel, to 
operate which all he had to do was to touch the control levers. 

That the premiums on the policy were paid by the company, by holding out $2 
a month every two months and $2.50 each third month, which were taken off his 
check by the company. 

That in 1928 he first noticed trouble in his lungs, back, and heart. The trouble 
grew worse all the time in 1931. That he followed the advice of the doctor as to 
diet, but kept on getting gradually worse. He did not know what they called his 
kidney trouble, but he had lung and heart trouble, which gradually grew worse. He 
fixed the date in his petition as March 20th when he became totally and permanently 
disabled; that was the date he made up his mind to quit and that was the date fixed 
for the permanent and total disability 

That in 1931 he purchased a farm four miles west of Dexter. This was after 
he learned that he had these diseases. He quit work for the lead company on the 
Oth day of April, 1932. That if he worked and exerted himself he had more pain, 
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and his lungs, back, and heart bothered him. That the more he exerted himself the 
worse he got. He had made up his mind that he would have to quit. He had lost 
25 pounds in weight the last previous two years. The place where he worked was 
dusty and there was gas from the motors and dampness. It was about 480 feet 
deep and about a half a mile back under the ground. The work required some 
physical strength when he would operate the dipper—the work was in tripping, 
that is dumping the dipper after it was loaded. That the more he worked the worse 
it bothered him. That it caused pains up his back and shortness of breath and 
fluttering of the heart. That he did not quit because he wanted to move on the 
farm, but that the more he worked the worse it hurt him, finally quitting on the 9th 
day of April, 1932. That he was not discharged and never had any trouble with 
the company. That after the 9th day of April he followed no occupation at all, 
nor did any work, except little things around the house. That he had not earned 
any money after he quit work. That he tried to work some on the farm, but it 
would causé his heart to get worse and cause him to spit up more blood. That after 
he worked much he had to go to bed. That at the time he was on the farm he cut 
about a half a wagon box of wood, sometimes pulled a saw, milked twice each 
day, and helped feed. Once helped to rake hay. Drove an automobile some; had 
driven up to Flat river and back, a distance of 116 miles. That on one occasion he 
told the court that he could operate the machine assigned to him with the touch of 
his little finger. That he could operate his automobile almost as easily. That he 
could not operate the machine and the dump with his little finger. At this point the 
jury was excluded from the court room and an extended colloquy took place 
between the court and counsel, on the subject of the admissibility of evidence, after 
which plaintiff was asked the reason for changing the date in his petition from the 
9th of March, 1932, to the 20th day of March, 1932, as the time when a change of 
his condition had occurred. Plaintiff's answer was: “A. Well I think that was a 
mistake made by the attorney. You can ask him.” That he had made up his mind 
to quit on the 9th of March instead of the 20th, as the day he quit. 


Plaintiff further testified that when he sawed wood it put him in bed the next 
day; that hay raking was just sitting on a sulky rake and kicking it with his heel 
to dump, but that any exertion would aggravate his condition and make him worse 
and put him in bed. That the work he did after the 20th day of March and until 
the 9th day of April caused pains to run up his neck and his lungs to hurt, and his 
heart to flutter at night. That he would spit up blood from exertion. That the 
work he did from the 20th of March until the 9th of April aggravated his disease. 

Ernest Nagel, son of plaintiff, testified that he lived at home with his father. 
That he moved on the farm about two months before his father. That his father 
had not farmed. That on several occasions he had attempted to do a little work. 
That he raked a little hay down on Dick Norman’s place and had been both in bed 
and up and around since he had been on the farm. That his father had been in bed 
for about one or two days a week. 

Oscar Parish, for plaintiff, testified that he lived about a half a mile from 
Nagel; had never seen him farming. Had seen plaintiff driving his automobile. 

Cal Gamble, for the plaintiff, testified that he had never seen plaintiff do any 
work on the farm. 

Dr. H. M. Henrickson, upon behalf of plaintiff, said: That he iived in Poplar 
Bluff; was a physician and surgeon; operated the Poplar Bluff Hospital and was 
was a graduate of Louisville University. Had practiced medicine since 1911; knew 
George Nagel and examined him in February, 1933, and again on December 16, 
1933, and found that he had pneumoconiosis and a subdivision of that known as 
siderosis and chronic nephritis. In his examination on December 16, 1933, he found 
plaintiff had high blood pressure and myocarditis. Siderosis is a disease of the 
lungs caused from particles of dust from iron mines and lead and zinc and tin 
deposit in the lungs, which deposit causes a fibrous degeneration of the lung 
tissues. A disease of that nature is permanent and cannot be cured. Nepbhritis is 
a disease of the kidneys and is seldom cured. Myocarditis is an inflammation of 
the muscles of the heart. That he did not find Nagel suffering from myocarditis 
on his. first examination. It is termed an incurable disease. It produces shortness 
of breath and pain in the region of the heart. The more you exert yourself 
the more poisons there are to be eliminated from the body, and with diseased 
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kidneys to eliminate, a great many of those poisons would not have a good effect 
on the body. 

If one is suffering from siderosis, myocarditis, and nephritis and attempts to 
work it would have a tendency to aggravate or make worse these diseases; it would 
be detrimental to his health if he did manual labor. 

The siderosis looked like it had been there a long time, and of course if he had 
chronic nephritis it had been there several years. He got a history of the case 
from him (plaintiff). ‘We have to depend a great deal upon what people tell us. 
So in this case I took his history and used it as a basis for my examination and 
report. I never treated him at all—only examined him the two times. I never saw 
him before February, 1933, nearly a year after he quit work at the Lead Company. 
This whole thing depends upon what they mean by permanent and total disability. 
Anybody who sees that man (plaintiff) knows he can walk around. In my opinion 
he is not able to do hard labor. He could be a watchman or something like that. 
T do not believe it would hurt him. He could do light work. I had in mind when I 
examined him that he could not do the heavy work he had done in the mines, but 
if he was doing a job that required only such energy as could be executed by the 
movement of the little finger, he would be able to do that fine. If he exerted him- 
self in working that would aggravate his injuries, but might not kill him. Siderosis 
decreased the capacity of the air cells for the reason that fibrous tissue is not elastic 
and will not stretch That is because of the dust particles and nature endeavors to 
overcome that by throwing fibrous tissue to cover up the dust. Every coal miner in 
the world has them to a certain extent, and when fibrous tissue exists over the 
lung, like in this man, it decreases the capacity to take air in the lungs. 

“The place where a man in that condition could work would depend on the 
character of the atmosphere that he must breathe. A man should breathe pure air, 
free of dust with lots of oxygen. The prescribed treatment for myocarditis is rest 
and digitalis. If a man works he does not rest.” 

lL. W. Chapman testified: “I am one of the attorneys in this case. The (identi- 
fying paper which was handed him) is a carbon copy of a letter I wrote to the 
Metropolitan Life Insurance Company, under date of March 6, 2 ” That he 
inclosed in that letter medical reports of Dr. A. M. Frank and Dr. H. M. Henrick- 
son. They were sent in in the making of Mr. Nagel’s claim for see and 
total disability. A letter of Mr. Chapman to the defendant was introduced in evi- 
dence, and is as follows: 

“Metropolitan Life Insurance Co., 

“Disability Claim Division, 

“New York City. 

“Re: Group 368 Serial 5910, George W. Nagel. 
“Gentlemen : 

“Referring to the above caption, please find enclosed reports, of Dr. A. M. 

Frank and H. M. Henrickson. 


“We have no further medical report to offer. 


“Very truly yours, L. W. Chapman.” 
Plaintiff offered the following letter, received from the defendant: 
“Mr. Lafayette W. Chapman, 
“Flat River, Missouri. 
“In re: Permanent Disability. 
“Group 368 Serial 5910 
“George W. Nagel. 
“Dear Sir: 


“Your March 6 letter, with enclosure, is acknowledged. Disability coverage 
terminated on March 31 of last year, and therefore, in order for your client to 
realize indemnity it would have to be proven that he actually became both. totally 
and permanently disabled while covered for such. His case has been very 
thoroughly investigated, and the reports we have received do not established the 
existence of a total and permanent disability while the disability coverage was in 
effect, and in the circumstance, we are not permitted to allow indemnity. The fact 
is we have ascertained Mr. Nagel worked subsequent to the date the disability cov- 
erage terminated. 
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“This letter is written without waiver of, or prejudice to, any other defense 
which this Company may have to any claim by your client under the policy. 
“Yours truly, 
“Supervisor Permanent Disability.” 
Defendant’s Evidence. 

John A. Knowles, who lives at Farmington, Mo., and is employed by the St. 
Joseph Lead Company, was a good friend of plaintiff, and was assistant employ- 
ment manager. He said that Nagel’s work was entirely satisfactory. He did elec- 
trical work, trouble shooting, and repair work of various kinds. That by trouble 
shooting he meant if they have a breakdown on the shovel or motors or pump he 
would go out and fix it. That they had a school in which to learn special work, 
such as operating shovels and various other work regarding electrical appliances. 
That he believed Mr. Nagel went through that school. That Nagel was regular in 
his work; a good all-around employee. He was earning $4.50 per day and a 
bonus. His total and permanent insurance terminated March 31, 1932. He continued 
to work until April 9, 1932, at $4.50 per day, plus a bonus. 

Newton Dowdy, who lives four miles west of Dexter across the road 200 or 
300 yards east of Nagel, testified that they were well acquainted and close neigh- 
bors. Said that he worked some, together with his boy. He helped rake the hay, 
with a team. He once went to the woods with him and sawed a half a load of 
wood. He pulled one end of the saw and plaintiff the other. That plaintiff helped 
rake the hay one day, but did not make a hand. Had seen plaintiff split wood and 
had seen him out about thefarm at feeding time and supposed he was feeding. 

J. W. Edwards testified that he lived one and one-fourth miles from plaintiff. 
Swapped work with him; that is, Mr. Nagel raked hay and the boy and witness 
put it on the Wagon. Mr. Nagel did a little raking. 

J. E. Labryer testified that he was mine foreman for the St. Joseph Lead Com- 
pany, and had been for nineteen years. Had known plaintiff six years. When he 
first knew him he was a trouble shooter. That is he went around in the mines and 
took care of the trouble. Witness was his foreman. He was a good workman, and 
his work was satisfactory. The last two years he was there he operated a shovel. 
He took a course in training to understand more about the shovel. He was then 
put on an electric shovel to operate and load the rock. He was getting $4.50 per 
day and worked eight hours per day; also got a bonus amounting from $40 to $80 
each month in addition to the $4.50 per day. 

“When he was going to leave the company he made no statement or complaint 
about being in bad health. At that time we were working down very low and the 
men were only getting six days work per month. That was the lowest. That gave 
him three weeks off out of the month. He work on the 28 day period. He was 
off three weeks and on one. We were mining more lead than we could sell on 
account of the depression. 

_ Defendant next offered plaintiff's petition in this case for the purpose of show- 
ing the change in the dates, made by the amendment by plaintiff, changing the date 
of the alleged total disability from March 9, 1932, to March 20, 1932. 


Defendant next offered in evidence plaintiff's motion to be allowed to sue as a 
poor person, the objection to which, by plaintiff, was sustained. 


The deposition of O. E. Hensley, a physician, who lived at Herculaneum, 
was next offered, and is in substance as follows: 


Witness had practiced medicine since 1903; was a graduate of Beaumont St. 
Louis University. That he examined the men at the St. Joseph Lead Plaut 
every six months and inspected them every week. That he had examined plaintiff, 
Nagel, on or about September 27, 1932, and found his condition as follows: 

That his age was 49; weight 135; height 68% inches; pulse 92; blood pressure 
118, diastolic 65; temperature 98. Upon examining the chest found his heart 
silghtly enlarged. Some rales and dullness in the upper part of the lung; his 
hearing about 50 per cent.; kidneys O. K. 

That from his examination it was his opinion that plaintiff’s condition was 
not such as to wholly prevent him from engaging in an occupation for gain or 
profit. That he considered the plaintiff able to work. That the enlargement of 
his heart would not preclude him from doing ordinary work. That his blood 
Pressure was not far from normal, a little bit low, which he thought was possibly 
due to his excitement in facing a new doctor. A slight bronchitis, was due to 





986 The Insurance Law Journal, Vol. 85 [ Nov., 1935 


cold perhaps, which condition would not preclude him from doing regular work. 
That in his opinion plaintiff was not totally and permanently disabled from work. 
That his normal blood pressure would be around 125 to 130; that his normal 
diastolic should be around 40 instead of 65, which he considered in the range 
of normal. That his heart condition is found in a great many men; still, it 1s 
not a total disability. It could be causéd by overwork or overeating. Quite a 
number of things will increase the sizq of a heart a little bit, such as overworking 
or overeating. It might either lower or raise his systolic pressure. His systolic 
pressure is a little bit lower than normal, which is sometimes caused by hardening 
of the arteries, but he found no evidence of that. He could not account for 
the hardening of the arteries (arteriosclerosis), not knowing the history of the 
plaintiff’s life. He did not give the history of his case. The blanks do not 
require it. The rales and dullness in the upper portion of the lung are caused 
by the air breaking through mucus. If they are too numerous they will shut the 
mucus off, that is, will not allow the air to go through properly, which effect may 
be consolidation of the lung. “I found the rales in plaintiff’s case were not 
enough to create a condition of the lung. I made no X-ray of this man’s chest, 
heart and lungs. It is possible to make a diagnosis without an X-ray as it is with 
one.” That the effects of silicosis generally lead to tuberculosis. That bronchitis 
is sometimes the cause of silicosis. That although this man with low blood 
pressure, enlargement of the heart, rales and dullness in the upper portions of 
the lung, his hearing about 50 per cent. bad, would pass for common labor in 
the lead mines. 

The verdict of the jury was for the plaintiff in the sum of $228.35, and 
judgment accordingly, from which defendant appealed. 

(1) Previous to the filing of the cause herein, a case involving the same 
facts and parties was filed in Butler county circuit court, in which the plaintiff 
was permitted to prosecute as a poor person, which cause was thereafter dismissed 
by the plaintiff, and the present case was commenced in Stoddard county, where 
the plaintiff herein, upon his application, was again allowed to sue as a poor person. 

The petition and affidavits therefor were in substance the same in each case. 

Appellant contends that because the application in this case was the same in 
substance, as the first affidavit, which had theretofore been filed in the Butler 
county circuit court, that they were competent evidence in the trial of this cause 
and that it was reversible error to exclude them, to which proposition we 
cannot subscribe. y 

[1] It is our opinion that “contradictory statements which may be shown for 
the purpose of impeaching a witness must be of facts pertinent to the issue, and 
which could have been in evidence as facts independently of the inconsistency. 
Hamburger et al. v. Rinkel et al., 164 Mo. 398, loc. cit. 407, 64 S. W. 104, 106; 
State v. Murphy, 201 Mo. 691, 100 S. \W. 414; State v. John Barker, 296 Mo. 51, 
246 S. W. 909. 

[2] We think it was a matter within the discretion of the trial court, as to 
whether the affidavits upon the question mentioned were of any material 
significance in considering the testimony in the trial of this case. 


Plaintiff had bought a farm of 100 acres upon which he was then indebted 
in the sum of $1,800. It does not appear to us that such a circumstance could 
in any wise affect the question of liability or nonliability of appellant in this case. 
The facts relating to the question of costs or security therefor were at most, 
merely a collateral issue, and their exclusion could not have been harmful error. 

[3] (2) It is complained by appellant that respondent failed to offer in 
evidence the group policy upon which the suit is based. Upon that question Mr. 
Klapsettle, chief clerk of the employees’ service department of the St. Joseph 
Lead Company, insured, testified when called by respondent, as follows: 

“The Group Policy in question was issued to the St. Joseph Lead Company, by 
the Metropolitan Life Insurance Company, on October 1, 1919. I was working 
for the Lead Company at that time. I have the policy in my possession.” 

The policy was handed by the witness to the court stenographer, and marked 
“Exhibit A.” 

Counsel for respondent read a portion of the policy, concluding as follows: 

“Now gentlemen, I will read you part of this policy. I will not read it all 
because that would take all night, but I will read what I think is pertinent to this 
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Jawsuit, and of course Mr. Oliver can read whatever he wants to;” afterwards 
read a number of paragraphs—read no further, nor did appellant offer any 
portion or the whole of said policy. 

While we are mindful of the case of Steffen v. Equitable Life Assurance 
Society (Mo. App.) 64 $.W.(2d) 302, loc. cit. 305, 306, cited by appellant, which 
case holds that the certificates alone are not sufficient upon which to base a 
recovery, and that the master policy must be offered in evidence in cases of this 
nature, yet that case, in our opinion, is not in point on the facts presented in this 
case, since in the present case the msater policy was marked as an exhibit in 
evidence, and the plaintiff’s counsel, without objection, read certain parts of it 
in evidence. We think that part read to the jury by respondent from the master 
policy was sufficient in itself, alone, to warrant the verdict of the jury in favor 
of the plaintiff; and having been admitted without objection must be recognized 
as part of the evidence in the case. 

The master policy itself was available to counsel for appellant, if any of 
the provisions thereof would have, in their restrictions, tended to defeat the 
recovery of the plaintiff. The policy was in possession of appellant and could 
have been introduced in evidence by appellant, but its counsel did not see fit to 
offer the whole of it in evidence; therefore we must reach the conclusion that 
there was nothing in the master policy which was not read to the jury that 
appellant considered of benefit to it. Appellant’s counsel, by failing to object to 
the manner in which the terms and provisions of the master policy were presented 
to the jury, and in failing himself to introduce the whole of the master policy, 
or call attention to any of its provisions that might tend to defeat recovery, 
waives the omission to formally introduce the whole of the same in evidence. 

The appellant has not apprised us of any valid objections that could have 
been made to- the introduction of the portion of the policy read to the jury. 
Neither has he called attention to any terms or provisions thereof that might 
have been beneficial to appellant, if offered; therefore it is our opinion that 
appellant had no cause for complaint upon that ground. 

[4] (3) The contention of appellant that respondent failed to show due 
proof of disability prior to suit, we think, is without avail, since the petition in 
this case was filed by respondent on August 7, 1933, while previous thereto, on 
March 9, 1933, appellant’s letter to Mr. Chapman, attorney for respondent, denied 
all liability in the following language: 

“His (claimant’s) case has been thoroughly investigated and the reports we 
have received do not establish the existence of a total and permanent disability, 
while the disability coverage was in effect, and in the circumstances we are not 
permitted to allow indemnity. 

“Tha fact is we have ascertained Mr. Nagel worked subsequent to the date of 
the disability coverage terminated. 

“This letter is written without waiver of, or prejudice to any other defense 
which this cause may have to any claim by your client, under the policy.” 

(4) Paragraph seven of the policy in suit is as follows: 

“Upon receipt at its Home Office in the city of New York, of due proof that 
any employee, while insured hereunder and prior to his sixtieth birthday has 
become totally and permanently disabled, as the result of bodily injury or disease, 
so as to be prevented thereby from engaging in any occupation and performing 
any work for compensation or profit, the Company will waive the payment of 
further premiums as to such employee and six months after receipt of such proof, 
will commence to pay, in lieu of the payment of insurance at his death, monthly 
installments as defined below * * * and will continue such payments for the period 
provided below, should the insured continue totally and permanently disabled * * * 
on the assumption that the insured will continue totally and permanently disabled 
tor the period covered by the number of installments described in the table 
mentioned in said policy,” to wit, one hundred monthly installments of $45.67 each, 
based upon insurance in the total sum of $4,000. 

[5] Whether plaintiff was totally or permanently disabled is a question for 
the jury. Hardie v. Metropolitan Life Ins. Co. (Mo. App.) 7 S.W.(2d) 746; 
Katz v. Union Central Life Ins. Co., 226 Mo. App. 618, 44 S.W.(2d) 250; Hurt 
v. Equitable Life Assur. Soc. of U. S. (Mo. App.) 53 S.W.(2d) 1101; Kane v. 
Metropolitan Life Ins. Co. (Mo. App.) 73 S.W.(2d) 826. 
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It is urged by respondent that appellant’s demurrers to the evidence were 
properly overruled. 

[6] A demurrer to the evidence admits, as true, every fact and circumstance 
which the evidence adduced by plaintiff intends to prove, and the plaintiff is 
entitled to the benefits of every inference of fact which may be drawn therefrom. 
Stauffer v. Ry. Co., 243 Mo. 305, 316, 147 S. W. 1032; Katz v. Union Central 
Life Ins. Co., 226 Mo. App. 618, 44 S.W.(2d) 250; Hurt v. Equitable Life Assur. 
Soc. of U. S. (Mo. App.) 53 S.W.(2d) 1101; Kane v. Metropolitan Life Ins. 
Co. (Mo. App.) 73 S.W.(2d) 826. 

In short, the evidence in the case at bar touching the disability of respondent 
is as follows: 

Respondent stated that he first noticed trouble in his lungs and in the region 
of his back and heart in 1928. The trouble continued to grow worse all the time 
in 1931 and 1932. He said, “If I would work and exert myself I had more pain 
and my lungs bothered me and my back and heart, and the more I would exert 
myself the worse I would be. I had lost 25 pounds in the last two years. The 
place where I worked was dustry and there was gas from the motors and damp- 
ness. The more I worked the worse it bothered me—it caused pains and 
shortness of breath and fluttering of the heart and caused pains up my back, up 
until about January 1934.” That he tried to work some on the farm, but it 
would cause those hurtings to get worse and caused him to spit up more blood. 
If he worked much he would have to go to bed. That any exertion would 
aggravate his condition and make it worse, and put him in bed. 

Dr. Henrickson did not examine respondent until February, 1933. He said 
that at that time he found that he had pneumoconiosis and a subdivision of that 
known as siderosis, and chronic nephritis, high blood pressure, and myocarditis. 
Siderosis is a disease of the lungs caused from particles of dust from iron mines 
and lead and zinc deposits themselves in the lungs. A disease of that nature is 
permanent and cannot be cured. That nephritis is a disease of the kidneys and 
is seldom cured; that myocarditis is an inflammation of the muscles of the heart 
and is termed an incurable disease. That if one suffering from siderosis, 
myocarditis, and nephritis attempted to work it would have a tendency to 
aggravate and make worse these diseases, which would be detrimental to his health 
if he did manual labor. 

In our opinion, the evidence in this case offers facts that properly presented 
a question for the jury. The testimony of Dr. Henrickson, who examined 
appellant first nine or ten months after he quit work, and next about ten months 
later, clearly details the distressing conditions that were evident in respondent at 
that time, together with what the evidence shows were their probable cause, from 
which facts, together with the testimony of respondent himself, we are convinced 
that the verdict of the jury was for the right party; that his disabilities were 
the result of his work in the St. Joseph Lead Mines, which conclusion is also the 
result of the deliberation of the jury. 

Therefore, we must find that the verdict of the jury was for the right party, 
and should be and is by this court affirmed. 

Smith and Bailey, JJ., concur. 

On Motion for Rehearing. 

Allen, Presiding Judge. 

On this motion there are two points only stressed, and these are briefly: First, 
there was reversible error on the part of the plaintiff in not properly introducing 
in evidence the master policy involved in the case; and, second, there was 
reversible error in not dismissing the case or sustaining the demurrer because the 
suit was filed prematurely, or within less than six months after proof was filed. 

We think the original opinion in this case fully covers the first question raised, 
and we have nothing further to add thereto. 


[7] As to the second point raised in this motion, with reference to the 
prematurely filing of the suit, we find upon a further examination of the record 
of the case that this point was not insisted upon in the trial of the case. The 
question was not specifically raised by the answer, nor was it submitted to the 
jury in the instructions; it was not presented to the trial court in the motion for 
new trial, and was not presented to this court in the original hearing, in the 
brief and argument. Not until the motion for rehearing was filed was this point 
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as to the prematurely filing of such stressed. Since that is true, we think the 
cases cited by defendant in its motion for rehearing are not controlling upon 
us here, although they might have otherwise been in point. 

We think the motion for rehearing should be overruled, and the original 
opinion stand. It is so ordered. 

Bailey and Smith, JJ., concur. 


SCOTTEN v. METROPOLITAN LIFE INS. CO., Inc. No. 33450. 
Supreme Court of Missouri, Division No. 2. March 5, 1935. 
Rehearing Overruled March 30, 1935. 

81 Southwestern Reporter (2d) 313. 

1. INSURANCE. 

Beneficiary, seeking to recover on life policy on theory that insurer's letter 
notifying of lapse of policy because of nonpayment of premiums was unlawful 
because policy was not delivered on certain date as claimed by insurer, had 
burden to show that policy was delivered at some time later than such date. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. INSURANCE. 

Beneficiary held not entitled to recover on life policy which had lapsed for 
onpayment of premiums, on ground that lapse was unlawful because policy was 
delivered on later date than date claimed by insurer, where from testimony 
it was as reasonable to suppose that policy was delivered prior to date claimed 
by insurer as after that date. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Life policy which stated that premiums were due April 15, July 15, October 
'5, and January 15, and that policy was effective on date of delivery, and to 
which was attached application which made effective date of policy April 15, 
1919, held to show reasonable doubt as to date annual premium was due so as 
to require construction of policy as it was understood and acted upon by insured 
and insurer. 

(For other cases, see Insurance, Dec. Dig. § 154.) 

4. INSURANCE. 

Evidence held to show that April 15 was annual premium payment date of 
lite policy so as to justify insurer’s lapsing of policy after May 15 for nonpay- 
‘ent of premium 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Howard County; A. W. Walker, Judge. 

Suit by Winnie Lee Scotten against the Metropolitan Life Insurance Com- 
pany, Incorporated. From a judgment for plaintiff, defendant appealed to the 
Court of Appeals wherein judgment was affirmed and case was certified to the 
Supreme Court [68 S.W.(2d) 60]. 

Reversed and remanded, with directions. 

Hunter & Chamier, of Moberly, for appellants. 

Daniel C. Rogers, of Fayette, for respondent. 


KIRK v. METROPOLITAN LIFE INS. CO. No. 33742. 
Supreme Court of Missouri, Division No. 2. Jan. 7, 1935. 
Rehearing Denied March 5, 1935. 
Motion to Transfer to Banc Denied March 30, 1935. 
81 Southwestern Reporter (2d) 333. 


|. INSURANCE. ; 

_In action on industrial policy, deposit of premiums received by insurer, 
entitling insurer to assert defense based on misrepresentation in obtaining policy, 
held sufficiently shown, where answer tendered amount remaining in hands of 
court clerk after determination of previous unsuccessful suit by insurer in same 
court to cancel policy (Mo. St. Ann. § 5735, p. 4381). 

(For other cases, see Insurance, Dec. Dig. § 615.) 
¢. INSURANCE. Bh 

Evidence held insufficient to show that soliciting insurance agent waived sound 
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health provision of industrial policy as to tuberculosis, in view of failure of 
evidence to show that agent knew insured had tuberculosis, since waiver neces- 
sarily implies knowledge of matter allegedly waived. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Where petition by insured’s administrator on industrial policy alleged that 
due proof of death was furnished, and only proofs of death furnished were 
made by other claimants, proofs of death furnished by other claimants were 
competent to show truth of statements therein, as against contention that insurer’s 
denial of liability waived policy requirement for furnishing proofs of death and 
that allegation that proofs of death were furnished was mere surplusage which 
did not make statements therein competent against administrator. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

4. INSURANCE. 

Material misrepresentation will avoid life policy, although innocently made, 
and insured’s innocence will not avoid defense of misrepresentation in suit on 
policy which provides that no obligation exists unless insured is in good health 
at time of issuance of policy, where insured dies from disease existing when 
policy was issued (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

5. INSURANCE. 

Statute providing for submission to jury of question whether matter misrep- 
resented to insurer contributed to, event on which policy is to become payable does 
not deprive court of power to determine whether there is any evidence which 
authorizes submission of such issue to jury (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. ae : 

In action on industrial policy containing sound health condition, evidence held 
to show as matter of law that tubercular condition of insured when policy was 
issued was material, precluding recovery (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Grundy County; Ira D. Beals, Judge. | : 

Action by Harry A. Kirk, administrator of the estate of Belvia Kirk, 
deceased, against the Metropolitan Life Insurance Company. Judgment for plain- 
tiff, and defendant appeals. Transferred from the Court of Appeals, 72 S.W.(2d) 
185. 

Reversed. 

See, also, 225 Mo. App. 756, 38 S.W.(2d) 519. 

William C. Michaels, of Kansas City (Landis & Landis, of St. Joseph, 
Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, and Leroy 
A. Lincoln, of New York City, of counsel), for appellant. 

R. E. Kavanaugh and Geo. E. Woodruff, both of Trenton, for respondent. 


FARAGE v. JOHN HANCOCK MUT. LIFE INS. CO. No. 18265. 
Kansas City Court of Appeals. Missouri. April 1, 1935. 


81 Southwestern Reporter (2d) 344. 

», INSURANCE. ees 

Insurance agent's action in taking application for industrial policy after 
insured told him of stomach trouble held not to waive policy provision requiring 
insured to be of sound health on date policy was issued, when insured died of 
cancer existent when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 
3. INSURANCE. ' 

Evidence that insured died of cancer which existed when policy was issued 
precluded recovery on industrial policy providing that it should not take effect 
unless insured was in sound health when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 
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Action by Elizabeth H. Farage against the John Hancock Mutual Life Insur- 
ance Company, Judgment for plaintiff, and defendant appeals. 

Reversed. 

Samuel Davis, of Boston, Mass., and William C. Michaels (of Meservey, 
Michaels, Blackmar, Newkirk & Eager), Robert E. Coleberd, and Roy P. Swan- 
son, all of Kansas City, for appellant. 

Jane W. Palmer and P. H. Jackson, both of Kansas City, for respondent. 

TRIMBLE, Judge. 

Plaintiff’s suit is on an industrial policy of insurance on the life of her hus- 
band, Albert C. Farage, issued by defendant under date of March 23, 1932, to 
the amount of $155, which called for a weekly premium of 25 cents. Insured died 
on May 8, 1932, just 46 days after the issuance of the policy. He died in the 
General Hospital to which he had been confined since March 16, 1932, so that 
he was in the hospital at the time the policy was delivered. 

The suit originated in a justice’s court for Kaw township, Jackson county, 
Mo., on June 6, 1932, on a statement alleging the contract of insurance entered 
into about March 1, 1932; the payment of all premiums, the giving of notice, 

ary proofs of death, and the performance of all 
obligations required by the contract on plaintiff’s part; the vexatious refusal of 
defendant to pay said policy without any just cause; and then there was a prayer 
for judgment in the sum of $155 on the policy with 10 per cent., or $15.50, 
penalty, and $250 attorney’s fees, making a total of $420.50, and for costs. 

It having originated in a justice’s court, no written pleading was filed by 
defendant; but after a trial and judgment for plaintiff, the case, in due time and 
proper form, was appealed to the circuit court of Jackson county, Mo., and 
assigned to divison No. 5, where it was tried before a jury and a verdict returned 
tor $170.75 with nothing said about penalty or attorney’s fees. Defendant there- 
upon, in due time and form, appealed to this, the Court of Appeals. 


The trial and record discloses that the defense is that insured, on the date 
of the policy, was afflicted with a disease that subsequently caused or contributed 
to his death. The plaintiff's case was tried on the theory that the provision in 
the policy in regard to sound health, at the time of the issuance of the policy, 
was waived by defendant’s agent Sapp and defendant’s medical examiner. 


In a separate paragraph shown plainly on the front page of the policy appears 
the following: “This policy shall not take effect unless, upon its date, the insured 
shall be alive and in sound health and the premium duly paid” 


On what seems to be the third page of the policy is a paragraph, among others 
relating to “Alterations, Erasures and Waivers,” the “Payment of Premiums,” 
“Proof of Claims,” etc., appearing as follows: “Policy When Void. This policy 
shall be void: (1) if the Insured has been rejected for insurance by this or any 
other company, society or order; or has attended any hospital, or institution of 
any kind engaged in the care or cure of human health or disease, or has been 
attended by any physician, within two years before the date hereof, for any serious 
disease, complaint or operation; or has had before said date any pulmonary dis- 
ease, cancer, sarcoma, or disease of the heart or kidneys; unless each such rejec- 
tion, medical and hospital attendance and previous disease is specifically waived by 
an endorsement in the space for endorsements on Page 4 hereof signed by the 
Secretary * * *,.” 

It seems that at the trial in the circuit court and before the introduction of 
any evidence, plaintiff made a formal offer to return to defendant a check for $2.25 
covering the premiums which had been paid on the policy. This check had been 
delivered by defendant to plaintiff on May 28, 1932, which she had not cashed but 
had held or retained up to the time of her offer to return it as just stated. Defend- 
ant, however, refused to accept the said check, and immediately deposited in court 
lor plaintiff's benefit the sum of $2.75, being the amount of said premiums with 
interest in accordance with section 5735, R. S. Mo. 1929 (Mo. St. Ann. § 5735, p. 
4381), in cases of defense based upon misrepresentation in obtaining the policy. 
Plaintiff refused to accept such sum. 

lhe evidence in behalf of plaintiff, she being her only witness, is to the effect 
that Albert C. Farage, the insured, was her husband; and the policy introduced 
was identified by her as the one in suit; that the application for the policy was 
taken by defendant’s agent Sapp, and she was present at the time he obtained it, 
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and heard the conversation between insured and Sapp and heard the former tell 
Sapp that something was wrong with his stomach, he could not eat, and plaintiff 
says she told Sapp he was annoyed with hiccoughs which “sort of upset his diges- 
tion.” But nothing more serious was told him, because she did not know it. 

She further testified that the insured, her husband, was a carpenter, but had 
been working with his son on a truck until about four weeks before he was taken 
to the General Hospital on the 16th of March, 1932. The policy was delivered on 
the 19th of March, 1932, at which time Mr. Sapp, who delivered it was told by 
plaintiff that her husband was in the hospital, and each week thereafter when he 
called to collect the premium, he asked how he was getting along; and he was 
there at her home and collected from her the ninth premium on the morning of 
the day she received a telephone call to come to the hospital. Her husband died 
at the hospital on May 8, 1932. On cross-examination she testified she knew the 
cause of her husband’s death; that it was cancer, or sometimes called “carcinoma 
of the esophagus.” The proofs of death which were furnished and which she 
signed, and which were introduced without objection, stated that he died May 8, 
1932; that his first complaint of ill health was on February 24, 1932, when he “had 
attacks of acute indigestion,” the cause of his death was carcinoma of the esoph- 
agus and that the duration of his illness was “several months before his death.” 
The certificate of his attending physician gave, as the cause of death: “Carcinoma 
of oesophagus. Several months. Contributory cause of death (secondary), meta- 
stases to lungs and liver. Duration indefinite * * * 12. When, in your opinion, was 
health first impaired? Would not say, at least several months duration prior to 
adm. to hosp. 3-16-1932.” In the physicians certificate signed by Dr. C. H. Wyatt, 
submitted by plaintiff to defendant, the duration of the disease was given as, ‘Prob- 
ably a year.” 

It was shown by defendant’s evidence that a check for the premiums paid on 
said policy, namely, $2.25, was delivered by it to plaintiff on May 28, 1932, at which 
time she was told that the company would not recognize the claim, as insured was 
not in good health at date of issue of the policy; that she was offered the check 
for the premiums returned and was told she did not have to take it if she didn’t 
want to, but that the company was offering to return the premiums because it was 
not going to pay the claim; that she took the check for the return premiums and 
signed the statement, which was introduced in evidence without objection, and ni 
evidence was offered to controvert it, and same is as follows: 

Whereas a dispute has arisen as to the validity of policy numbered 23107026 
for the sum of $155.00 issued by the John Hancock Mutual Life Insurance Company 
of Boston, Massachusetts, on the life of Albert C. Farage now deceased, and it is 
deemed best that the matter be finally settled; 

“Now Therefore, I, Elizabeth H. Farage, wife hereby acknowledge to have 
received from said Company two and 25/100 Dollars ($2.25) being the full amount 
paid as premiums on said policy, in full settlement and satisfaction, and hereby 
release and forever discharge said Company from all claim and demand whatever 
on account of or arising out of or relating to said policy or by reason of premiums 
paid thereon: and I hereby covenant that I am the sole owner and holder of said 
policy and entitled to have and receive all moneys payable thereunder, and that I 
will save said Company harmless from all cost, demand and damage by reason 
thereof. 

“Witness my hand and seal, this 28 day of May, 1932. 

“In presence of: 
“Elizabeth H. Farage X 

“Louis Niman. [Seal] 

“State of Mo., County of Jackson—ss. : 

“On this 28 day of May, 1932, before me personally appeared Elizabeth H. 
Farage, to me known to be the person described in and who executed the foregoing 
instrument, and acknowledged that she executed the same as her free act and 
deed. 


“Louis Niman, Notary Public. 
“TOfficial Seal.” 
This was all the evidence in the case. 
[1] The policy contained the clear and unequivocal terms that it should “not 
take effect unless upon its date the insured shall be alive and in sound health and 
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the premium paid.” A study of the entire record shows that it is beyond question 
that insured was not in sound health, and that it was not a mere passing, tem- 
porary indisposition that affected him, but a fatal malady which caused and 
resulted in his death. The evidence discloses no tssue whatever on that matter. 
It is conceded that he was not in good health, but it seems to be contended that 
defendant company waived that provision of the policy. Unless there is some 
basis or ground for waiver, the case as presented by what has just been said, 
affords no room for the action of a jury. Stephens v. Metropolitan Life Ins. Co., 
190 Mo. App. 673, 176 S. W. 253; Benson v. Metropolitan Life Ins. Co., 161 Mo. 
App. 480, 144 S. W. 122; Smiley v. John Hancock Mut. Life Ins. Co. (Mo. App.) 
52 S.W.(2d) 12, 14. Proofs of death as to cause of such death, unless explained, 
are conclusive upon a plaintiff. State ex rel. v. Trimble, 303 Mo. 266, 280, 259 
S. W. 1052. 

[2] As to the contention that the quoted provision of the policy was waived, 
we desire to say that there is no evidence upon which waiver can be predicated. 
The action of the agent of defendant on which waiver seems to be claimed, was 
ineffeciive, in the first place, because he was not an agent of the kind having power 
to waive; in the next place, the knowledge he is alleged to have had was not such 
as would enable plaintiff to assert a waiver, even had he possessed any power to 
waive. 

Since the above was written, it had been learned that the case of Kirk, Adm’r 
v. Metropolitan Life Ins. Co., 72 S.W.(2d) 185, which was certified by this court 
to the Supreme Court, 81 S.W.(2d) 333, has been argued and submitted and that 
only recently an opinion has been handed down which has become final, reversing 
outright a judgment in favor of the plaintiff in said case. Said opinion has not 
yet appeared in the reported volumes, hence we cannot give the correct citation. 

[3] It is clear, however, that the case at bar has nothing in it entitling plaintiff 
to as much, or to any other or better, rights than had the plaintiff in the Kirk Case, 
except possibly to accept the deposit of premiums, with interest, made in court for 
her by defendant. 

The defendant’s demurrer to the evidence at the close of the case should have 
been sustained. 

The judgment is therefore reversed. 

Alt concur. 


BONNOT vy. GRAND LODGE BROTHERHOOD OF RAILROAD 
TRAINMEN. No. 18173. 
Kansas City Court of Appeals. Missouri. Jan. 28, 1935. 
Rehearing Denied April 1, 1935. 
81 Southwestern Reporter (2d) 360. 
2. INSURANCE. 

In action on life certificate in fraternal beneficiary association, whether dues 
had been: paid and receipt acknowledging payment signed by local treasurer recited 
truth, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


3. INSURANCE. 

If payment of dues in fraternal beneficiary association was actually made, it 
was immaterial who made payment, as respects beneficiary’s right to recover on 
life certificate. 

(For other cases, see Insurance, Dec. Dig. § 740.) 

5. INSURANCE. 

Insurer, even though a fraternal mutual association, may not accept dues or 
Premiums from members, as if insurance was in force, and then refuse payment 
on ground that failure to pay promptly forfeited insurance, since if insurer 
desires to hold members to strict observance of by-laws when it is called on te 
pay, it must observe them when money is coming in. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

6. INSURANCE. 

Doctrine of waiver by acts and conduct is applicable to fraternal societies 
as well as to regular insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 
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8. INSURANCE. ; 

Insured’s knowledge of waiver of prompt payment of premiums by fraternal 
beneficiary association as to other members was unnecessary to establish waiver 
as to certificate sued on. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

9. INSURANCE. 

Where fraternal beneficiary association left time and manner of collecting 
dues and assessments so entirely within local treasurer’s control that it was 
unable to know whether dues were being paid promptly, local treasurer became 
agent of association respecting collection of dues and assessments, authorized 
to waive prompt payment of dues, notwithstanding by-laws providing that no 
officer of local lodge could become agent of association without designation as 
such in writing. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

10. INSURANCE. : 

Prompt payment of dues in fraternal beneficiary association may be waived 
where practice of accepting belated payments is indulged by subordinate lodges 
and their officers, knowledge thereof is brought to Grand Lodge and its officers 
and no steps are thereupon taken to prevent such practice, even though by-laws 
provide that local lodge or officers have no authority to waive by-laws in such 
respect and that no officer of Grand Lodge has such authority. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

11. INSURANCE. ‘ 

Practices of accepting belated payments of dues in fraternal beneficial 
association cannot be discontinued without notice to certificate holders indulged. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

12. INSURANCE. - 

Where local treasurer of fraternal beneficiary association advanced dues of 
insured and other members and accepted reimbursement therefor afterwards or 
belated payments, and such practices must have been known and approved by 
Grand Lodge, association was estopped from asserting forfeiture of life certificate 
on February Ist without notice to insured, after local treasurer had advanced 
insured’s dues for October, November, December, and January. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

13. INSURANCE. . 

Local treasurer’s acceptance and retention of delinquent dues in_ fraternal 
beneficiary association after insured’s death waived forfeiture because of insured’s 
alleged default. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

Suit by Rose C. Bonnot against the Grand Lodge Brotherhood of Railroad 
Trainmen. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Stringfellow & Garvey, of St. Joseph, and Irwin & Bushman, of Jefferson 
City, for appellant. 

Randolph & Randolph and Nile L. Vermillion, all of St. Joseph, for respondent. 


MITCHELL v. WASHINGTON FIDELITY NAT. INS. CO. No. 18247. 
Kansas City Court of Appeals. Missouri. Feb. 18, 1935. 
Rehearing Denied April 1, 1935. 
81 Southwestern Reporter (2d) 377. 
1. INSURANCE. 

In action on industrial life policy, introduction of policy in evidence and 
testimony that all premiums had been paid, that insured died on certain date, 
that notice and proof thereof had been made, that insurance had not been paid, 
and that plaintiff was the beneficiary, made out prima facie case for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. ‘ 

In action on industrial life policy, after plaintiff had made out prima facie 
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case, burden. was on insurer to make out effective defense. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
3. INSURANCE. 

In action on industrial life policy, insurer’s lapsed schedule and page from 
agent’s collection book held not conclusive on beneficiary that policy had lapsed 
for nonpayment of premium, particularly when there was much evidence that 
premiums had been paid. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. 

Provision in industrial life policy that if policy should become void because 
of nonpayment of premiums it could be revived on payment of arrears and proof 
of good health held inapplicable to pay payment of premium during grace period. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. INSURANCE. 

Provision in industrial life policy, that, regardless of what insurer should do 
by way of acceptance and retention of overdue premiums, no waiver should exist 
held invalid, since waiver must be determined according to law. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 

In action on industrial life policy, whether policy had lapsed because of non- 
payment of premium held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

8. INSURANCE. : 

In action on industrial life policy where issue was whether policy had lapsed 
because of nonpayment of premium, beneficiary was not required to prove that 
insurer failed to investigate insured’s health within reasonable time after acceptance 
of prerhium during grace period. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

9. INSURANCE. t 

Retention of premium on industrial life policy for more than six months pre- 
vented return thereof, on ground of conditional acceptance, after action on policy 
by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

10. INSURANCE. ; ; i ; 

Whether insurer vexatiously delayed payment of industrial life policy held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

11. INSURANCE. 

In action on industrial life policy, where issue was whether policy had lapsed 
because of nonpayment of premium, refused to instruct that beneficiary could not 
recover if insured failed to present evidence of good health on date when last 
payment of premium was made held not error, where there was evidence that 
premium was made during grace period. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

“Not to be published in State Reports.” 

Action by Otis Mitchell against Washington Fidelity National Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

James H. Anderson and J. K. Owens, both of Kansas City, for appellant. 

W. A. Kitchen, of Kansas City, for respondent. 


PLUMMER v. METROPOLITAN LIFE INS. CO. et al. No. 18228. 
Kansas City Court of Appeals. Missouri. March 4, 1935. 
Rehearing Denied April 1, 1935. 
81 Southwestern Reporter (2d) 453. 


1. INSURANCE. 
Where insurer has failed or refused to make payment to any of persons 
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designated in facility of payment clause, that a beneficiary is named in policy 
does not affect rights of parties, since. executor or administrator of deceased 
insured’s estate is only party having right to enforce payment upon death of 
insured prior to maturity of policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. 

Persons named in facility clause of life policy have no vested right of action 
against insurer to compel payment of insurance to them. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Beneficiary named in life policy has no vested right of action against iusurer 
to compel payment of insurance to him, in absence of direction in policy requir- 
ing payment to be made him. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE. - 

That life insurer had not exercised its option to pay under facility clause held 
not to enlarge right of named beneficiary so as to confer upon him right of 
action to compel insurer to make payment to him upon insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

5. INSURANCE. : 

Named beneficiary in life policy, even where direction appears in policy 
requiring payment to be made him, does not take vested interest prior, at least, 
to death of insured, where policy reserves to insured right to change beneficiary, 
since right to payment is contingent only, and, if substitution of beneficiary is 
made, no final right of original named beneficiary ever arises or attaches to such 
payment. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

6. INSURANCE. 


Named beneficiary in industrial life policies, in absence of direction in policies 
requiring payment to be made him, held not entitled to maintain action to recover 
proceeds of policies upon death of insured, since executor of insured’s estate was 
only person having such right. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

7. INSURANCE. 


Industrial policies involving small amounts are usually intended to furnish 
available means for burial expenses or expenses of last illness of persons having 
small or no estates to be administered through probate courts, and are not intended 
to be administered through such courts, and courts will strive to effectuate such 
purpose. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
8. INSURANCE. 


_. Husband named as beneficiary in wife’s industrial policies, having deserted 
wife and paid no attention to her necessities over period of 10 years, held not 
entitled under any equitable claim to maintain action’to recover proceeds of 
policies upon wife’s death, especially where wife had divorced him and made 
other disposition of proceeds of policies by her will. 

(For other cases, see Insurance, Dec. Dig. § 585{1].) 
9. INSURANCE. 


In action by named beneficiary in industrial policies to recover proceeds of 
policies upon insured’s death, policies referred to in insured’s will as two insur- 
ance policies held with defendant insurer and payable to insured’s estate held 
sufficiently identified as those sued upon by beneficiary to allow proof of testa- 
mentary provision, where policies sued on were only ones held by insured with 
defendant insurer, and policies, although naming a beneficiary, were actually pay- 
able to her estate, in view of fact that executor was only one having right to 
require payment. 

(For other cases, see Insurance, Dec. Dig. § 663.) 
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11. INSURANCE. 

In action by named beneficiary in industrial policies to recover proceeds of 
policies upon death of insured, evidence showing condition of insured’s estate, her 
indebtedness, claims being asserted against estate, relations existing between bene- 
ficiary and insured, who was beneficiary’s former wife, that beneficiary had not 
contributed in later years to insured’s necessities, that insured had divorced bene- 
ficiary, and that insured had need of assistance, held competent in determining 
equities of case. 


(For other cases, see Insurance, Dec. Dig. § 663.) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by Charles S. Plummer against the Metropolitan Life Insurance Com- 
pany and another, in which the Watkins Bros. filed an interplea. From an adverse 
lecree, plaintiff appeals. 

Affirmed. 

David W. Wilhite, of Kansas City, for appellant. 

L. Amasa Knox, Carl R. Johnson, and James D. Pouncey, all of Kansas City, 
tor respondents. 

EVERETT vy. METROPOLITAN LIFE INS. CO. No. 29267. 
Supreme Court of Nebraska. July 2, 1935. 
261 Northwestern Reporter 575. 

1. INSURANCE. 


Where insurer’s agent led insured to believe that November premium on life 
policy was paid by loan being made on policy and insurer treated policy in force 
until long after insured’s death, insurer held estopped from declaring that policy 
lapsed before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. INSURANCE. 

Insurer may be estopped from denying liability on life policy where by its 
course of dealing, or its open actions, it has induced insured to pursue course of 
conduct to his detriment. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


Syllabus by the Court. 

An insurance company may be estopped from denying liability where, by its 
course of dealing and the acts of its agent, it has induced the insured to pursue 
a course to his detriment. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Julia Everett against the Metropolitan Life Insurance Company. 
Judement for plaintiff, and defendant appeals. 

Affirmed. 

Harley G. Moorhead, Harley G. Moorhead, Jr., both of Lincoln, and Le Roy 
A. Lincoln, of New York City, for appellant. 

G. H. Seig, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Eberly, Day, Paine, and Carter, JJ. 

PAINE, Justice. 

_ This is an action by a widow and beneficiary upon a $2,000 policy of life 
insurance in the Metropolitan Life Insurance Company upon the life of her hus- 
band. The $2,000 policy was payable to the beneficiary in instalments according 
to a settlement option executed by the insured, whereby about $500 was to be 
paid immediately upon the death of the insured, and the balance was payable in 
monthly instalments of $66.66 with interest at 7 per cent. for 23 months there- 
after. 

On August 1, 1928, defendant issued this policy for $2,000, payable to the 
plaintiff, his wife, and insured paid therefor the premium of $3.90, which main- 
tained the policy in force for one month from its date of issue, which payments 
Were to continue for 53 years. He paid such monthly premiums upon said policy 
tor 444 years. Defendant denied liability upon the ground that the premium for 
the month of November, 1932, in the sum of $3.90 had not been paid, and that the 
Principal sum was therefore forfeited, the defendant insisting that, by the non- 
payment of the monthly premium due November 1, 1932, the policy lapsed 31 days 
thereafter. The insured died December 25, 1932. 
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At the close of all of the evidence, the defendant moved the court to take 
the case from the jury and find for the defendant, for the reason that there was 
insufficient evidence to support a judgment for the plaintiff and against the defend- 
ant. Thereafter the plaintiff moved the court to enter judgment for the plaintiff 
in the amount sued for, for the reason that the evidence of the defendant was 
not sufficient to establish its defense and plaintiff was entitled to a judgment as 
a matter of law. The trial court thereupon discharged the jury and found gen- 
erally for the plaintiff, and gave judgment for the total amount of instalments 
due at that time, of $940.01, and taxed as part of the costs an attorney fee for 
the plaintiff in the sum of $200. The defendant assigned as errors the overruling 
of the motion for a directed verdict, for errors of law occurring at the trial, and 
that the verdict and judgment were not sustained by sufficient evidence and are 
contrary to law. 

Plaintiff's Exhibit No. 6, being a statement of the values in this policy ten- 
dered by the defendant company, shows that the cash surrender value of the policy 
was $94.94, and that a small loan, with interest thereon, standing as a lien against 
this policy, amounted to $88.20, leaving a net cash surrender value on the policy 
of $6.74, at death of the deceased. The unpaid premium was only $3.90, and in 
this particular form of policy there was no forfeiture clause. It did provide that 
in the case of lapse of payment certain options could be exercised within three 
months, which time had not yet expired. This court has held that, in such a 
situation and under these conditions the cash value of $6.74 should be applied as 
a premium to continue the policy in force for forfeitures are not looked upon 
with favor. In Haas v. Mutual Life Ins. Co., 84 Neb. 682, 121 N. W. 996, 1005, 
26 L. R. A. (N. S.) 747, 19 Ann. Cas. 58, it says in the opinion: “We adhere to 
the rule this court has heretofore announced that ‘forfeitures will be enforced 
only when the strict letter of the contract requires it.’ * * * It can be per- 
mitted only when expressed in the policy in clear and unmistakable terms.” 

In North Carolina Mutual Life Ins. Co. v. Terrell, 227 Ala. 410, 150 So 
318, 89 A. L. R. 1459, the first syllabus reads as follows: “The full amount of a 
life insurance policy the premium of which was unpaid at the time of the death 
of insured, and not merely the amount of paid-up insurance, is, where the insured 
died within three months after the premium became due without having exer- 
cised any of the options afforded by the policy, recoverable under a policy which, 
while specifying that, except as therein provided, the payment of a premium shall 
not maintain the policy in force beyond the date when the next premium is pay- 
able, also provides that insured may, within three months after default in the 
payment of any premium, surrender the policy and have a choice between receiv- 
ing its cash-surrender value, or paid-up insurance, or extended insurance, and 
that if no other option is selected, the policy will automatically be continued in 
force for the amount of paid-up insurance to which the insured is entitled.” The 
annotation following the case cites additional authorities supporting the quotation 
hereinabove. See McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 
10, 46 L. Ed. 64; Higgins v. Old Line Ins, Co., 122 Neb. 254, 240 N. W. 275. 

[1] The insured in the case at bar had three policies in force in the same 
company, and had paid the premiums on two of the policies for December, but 
it appears he did not pay the monthly premium due on this older policy. It 
appears that the defendant’s agent, Carr, observed that a small loan was being 
made on the policy, and concluded that the premium due would be taken out of 
the proceeds, and in his letter to the insured under date “11-15-32,” written upon 
the letter-head of a district manager of the Metropolitan Insurance Company, 
being Exhibit 4, said: “I will forward your policy to you as soon as it comes 
thru to me. A deposit of $2.32 will be necessary to put it in force. It will also 
pay the premium of Dec. and you will have nothing more to pay until Jan. 1— 
1933.” The insured was thus led to believe the November premium was paid by 
the loan. The conclusion was doubtless drawn by the trial court that the failure 
of the insured to pay the premium was due to the statements and conduct ot 
the defendant’s agent, as well as by the written statement made by defendant's 
agent on Plaintiff's Exhibit 4 that the premium was paid, which statement the 
defendant ratified, and treated the policy in full force until long after the death 
of the insured. The reply pleaded that defendant was estopped from declaring 4 
lapse by its conduct, and at no time gave notice of any lapse, and Exhibit 10 is a 
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letter of the third vice-president, F. J. Williams, urging deceased to pay the pre- 
mium some 19 days after his death. 

[2] It has frequently been held that an insurance company may be estopped 
from denying liability where by its course of dealing, or its open actions, it has 
induced the insured to pursue a policy to his detriment. Cook v. National Fidelity 
& Casualty Co., 100 Neb. 641, 160 N. W. 957; Smith v. Liberty Life Ins. Co., 
118 Neb. 557, 225 N. W. 688; Peterson v. Cosmopolitan Old Line Life Ins. Co., 
124 Neb. 792, 248 N. W. 312. 

In our opinion the policy in question was in force at the death of the insured, 
because of the letter and conduct of the agent of the defendant. The judgment 
of the trial court is affirmed, and an attorney’s fee in the sum of $150 is allowed 
in this court. 

Affirmed. 


LANDGRAF v. NORTH JERSEY ST. RY. EMPLOYEES’ 
BENEVOLENT ASS’N. No. 447. 
Supreme Court of New Jersey. June 7, 1935. 
179 Atlantic Reporter 283. 
1. INSURANCE. 

In action to recover death benefit, by-laws of employees’ beneficial association 
should be construed strictly against association in favor of representative of 
deceased member who had paid dues for 28 years. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

2. INSURANCE. 

Provision in by-laws of employees’ benevolent association that member pay- 
ing dues after 30-day default should forfeit “all benefits and claims” for three 
months thereafter held not to apply to death benefit, but only to sick benefit, in 
view of provision for payment of death benefit upon death of a member and sick 
benefit to member in good standing, and provision that member one year in arrears 
should be dropped after due notice. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from Second District Court of City of Newark. 

Action by Blanche Landgraf, administratrix, against the North Jersey Street 
Railway Employees’ Benevolent Association. From a judgment for plaintiff, 
defendant appeals. 

\ffirmed. 

Argued January term, 1935, before Lloyd, Case, and Donges, JJ. 

Kuvin & Grand, of Newark, for appellant. 

Ellenstein & O’Brien and Harold J. Cavanaugh, all of Newark, for respondent. 

Per Curiam. 

This is an appeal from a judgment of the Second district court of Newark in 
favor of the plaintiff, Blanche Landgraf, administratrix of the estate of Hiram 
Paulding, deceased, against the North Jersey Street Railway Employees’ Benevolent 
\ssociation. 

Decedent became a member of the defendant association on June 6, 1902, and 
remained a member until his death on December 11, 1930. The by-laws provided 
- a death benefit as well as sick benefits in case of incapacity. It appears that 

1 1930 the plaintiff fell in arrears on his dues, and on November 6th of that year 
‘ai to defendant dues soe six months up to January 1, 1931. « 
_ Article XIV, section 2 of the by- laws, provides: “Any member being in arrears 
for dues or other indebtedness 30 days after the stated meeting, forfeits all bene- 
fits and claims of the Association for the space of three months after payment of 
same. 

Under this section the defendant disclaims liability for the payment of death 
benefits under the circumstances above outlined, claiming that a member who dies 
within three months after a 30-day default has forfeited the death benefit. 

The position of the plaintiff-respondent is that this section applies only to sick 
benefits and not to the death benefit, and that this is evident from a reading of 

other sections of the by-laws. 

[1, 2] It thus becomes necessary to examine all the provisions of the by-laws, 
eeping in mind the rule that they should be construed strictly against the associa- 
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tion and in favor of the representative of one who has paid his dues for twenty- 
eight years. 

Article I, section 3, says: “In case of death of a member, this Association shall 
pay to the family the sum of one hundred dollars within thirty days after noti- 
fication of same to the Financial Secretary. * * *” 

It is to be noted that the word “member” was used, and not “member in good 
standing,” whereas, in section 2 of article I, it is provided: “In case of sickness or 
disability of any member in good standing, the Association shall pay to such sick 
or disabled member the sum of. * * *” 

It would, therefore, appear that there are two classes of benefits, sick and 
death, and that one was available to members, and the other to members in good 
standing. It would appear that a person in arrears remained a member because 
section 3 of article XIV provides that after a member is one year in arrears he 
shall be dropped from membership after due notice by the financial secretary. 

We are of the opinion that the section relied upon by the ‘appellant does not 
apply to the payment of death benefit to the family of a member, but only to bene- 
fits for a sick member. 

The judgment is affirmed, with costs. 


AXELROAD v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of New York. May 21, 1935. 
196 Northeastern Reporter 388. 
1. INSURANCE. 

Insurer may attack validity of contract of reinstatement of life policy on 
ground that reinstatement was based upon misrepresentation in regard to material 
matters contained in application for reinstatement, notwithstanding such application 
is not annexed to reinstated policy, since statute requiring life policy to contain 
entire contract between parties does not apply in such case (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Doctrine precluding insurance company from asserting invalidity of contract, 
where company’s agent had knowledge of circumstances creating such invalidity at 
time when contract was made, he/d not to extend to case where insured asks rein- 
statement of life policy and, with knowledge of limitation of authority of agent, 
signs application in blank, thus placing it within power of agent to procure from 
company contract of reinstatement, which company would not have made if facts 
had been within its knowledge. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Where, by annexation to life policy of application upon which policy is based, 
insured obtains knowledge ‘of and opportunity to examine representations contained 
in application, misrepresentation of material facts within knowledge of insured 
may avoid policy, notwithstanding insurer’s agent had knowledge of truth and 
insured did not intend to deceive insurer (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. 

Where representations contained in application become part of insurance con- 
tract by annexation in accordance with statutory command, or without such annex- 
ation where Legislature has not given such command, representations should be 
given effect in so far, at least, as they do not violate public policy of state. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

5. INSURANCE. ‘ 

Insured, signing in blank application for reinstatement of life policy providing 
that insured certified that statements and answers were correct, and agreed that, 
if they were untrue, insurer would be under no liability for two years, and turning 
over application to assistant manager of insurer’s branch office, who filled in ans- 
wers, held bound by misrepresentations as to insured’s health filled in by assistant 
manager, and hence insurer was not estopped from asserting that representations 
were untrue. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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6. INSURANCE. 


_ Insured who relied upon insurer’s agent to fill out blanks in application for 
reinstatement of life policy made agent his own agent for that purpose, where 
insured had previously agreed in policy that authority vested by insurer in its 
agent did not extend so far. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
7. INSURANCE. 


Insured and insurer are alike subject to obligations and entitled to benefit of 
all terms of contracts of insurance entered into voluntarily and with knowledge 
that particular instrument contains those terms, and, when that is shown, there can 
be no room for divergent rules of public policy applicable to contracts embodied 
in policy and contracts for reinstatement of a lapsed policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Hubbs, Crouch, and Finch, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Annie Axelroad, as executrix under the last will and testament of 
Charles Axelroad, deceased, against the Metropolitan Life Insurance Company. 
From a judgment of the Appellate Division, Second Department, which affirmed a 
judgment of Trial Term (242 App. Div. 400, 275 N. Y. S. 268), plaintiff appeals. 

Affirmed. 


Stephen Callaghan, Virginius Victor Zipris, Saul Levine, and Ralph Stout, all 
of New York City, for appellant. 

Dean Potter, of New York City, for respondent. 

LEHMAN, Judge. 


In January, 1924, the defendant issued a policy insuring the life of Charles 
\xelroad in the sum of $20,000. The insured failed to pay the premium which 
fell due in January, 1933, and the policy lapsed. The policy contained a provision 
that: “If this policy shall lapse in consequence of nonpayment of any premium 
when due, it may be reinstated at any time upon the production of evidence of 
insurability satisfactory to the Company, and the payment of all overdue premiums 
with interest at six per centum per annum.” The unpaid premium was $505.20. 
Before the policy lapsed, the insured took the policy to a branch office of the 
defendant for the purpose of obtaining a loan to meet payment of the premium. 
The insured by previous loans had almost exhausted the “loan value” of the policy. 
He left the policy at the branch office and signed an instrument described as a 
“loan certificate and assignment of policy” for the purpose of obtaining a loan up 
to the fll “loan value” of the policy. F-en so, an additional sum of $223.82 was 
required for the payrent of the premium. The insured paid $75 on February 27th 
at the branch office of the defendant, and received a “provisional receipt” for this 
amount. He paid $85 on March 20th at the same office, and obtained a similar 
receipt. On March 23d at his home he paid the further sum of $63.82 to a repre- 
sentative of the defendant. With the amount which the insured could borrow 
upon the policy if reinstated, this sum constituted full payment of the unpaid pre- 
mium. The money paid, the “loan certificate and assignment,” and an application 
for reinstatement signed by the insured were then sent to the home office of the 
defendant. The application was approved, and on March 30th the policy was rein- 
stated and returned with an appropriate indorsement to the insured. The insured 
died one month thereafter. The cause of the death, as stated in the death certi- 
ficate submitted as part of the proof of death, was “coronary occlusions.” 

As a defense to this action brought upon the policy, the defendant has pleaded 
that the answers to several questions in the application for reinstatement were false 
in material respects. The application was signed by the insured, but the answers 
are in the handwriting of an employee or agent of the defendant. There can be no 
doubt that these answers are false. They are representations that the insured had 
not suffered from any illness or injury since January, 1924, and that he had not con- 
sulted any physician or physicians since that date. In truth, the insured was even 
then suffering from the disease which caused his death a month later, and had con- 
sulted physicians for that disease. That the company relied upon these answers 
and was induced by these answers to reinstate the policy is obvious. Thus there 
can be no doubt that, if the insured gave these answers or is chargeable with their 
falsity, the policy is unenforceable. 
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There is a sharp conflict of testimony as to whether the insured did in fact 
give these answers. There is evidence that on March 1, 1933, when the insured 
was about to drive off with a friend in an automobile after a visit to the defend- 
ant’s branch office, the assistant manager came out and said to the insured: “I for- 
got, I would like this application for the reinstatement signed by you,” and that 
thereupon the insured, while sitting in the automobile, signed the application with- 
out reading it and that, at that time, there was nothing but printed matter upon 
the paper. Though that testimony was contradicted, the jury has resolved the con- 
troversy in favor of the plaintiff. In answer to questions submitted by the judge, 
it found that the insured did not state to defendant’s agent in words or effect that 
he had not suffered from any illness or injury and had not consulted a physician. 
It also found that the insured signed the application in blank at the request of the 
defendant’s agent, relying upon that agent to fill out the document in a proper 
manner. The trial judge set aside these findings and dismissed the complaint. 
That he could not do, unless, in spite of the facts found, the defendant as matter 
of law was not liable. The Appellate Division affirmed the judgment upon that 
theory. The question presented upon this appeal is whether the plaintiff is bound 
by the answers in an application for reinstatement of a policy signed by him in 
blank, though in fact such answers were never given by the assured, and the defend- 
ant’s agent thereafter, without the knowledge of the insured, inserted them in 
the application. 

The printed part of the application for reinstatement of the policy recites that 
the “foregoing statements and answers are correct and wholly true and, have been 
made by me to induce the Metropolitan Life Insurance Company to r®instate the 
above policy, and I agree that if said company shall grant such reinstatement thé 
same shall be deemed to be based exclusively upon the representations contained 
in this request and upon the express condition that if the foregoing statements be 
in any respect untrue said company shall, for a period of two years from the date 
of such reinstatement, be under no lability by reason of the attempted reinstate- 
ment of the policy, except that the company shall return to the insured or his per- 
sonal representative all premiums paid since the date of said reinstatement.” Con- 
cededly, unless the lapsed policy was reinstated by agreement of the insured and 
the insurance company, there can be no recovery in this action. Concededly the 
agreement of reinstatement was made when the insurance company acted upon and 
accepted the application for reinstatement. Concededly that application over th 
unquestioned signature of the insured contains an agreement that any purported 
reinstatement is made upon the express condition that for two years it shall create 
no liability upon the insurance company, “if the foregoing statements be in an) 
respect untrue.” Concededly the statements in the application are untrue in very 
material respects. If we apply to contracts of life insurance the same rules applied 
to other contracts, then it seems evident that the plaintiff cannot recover here. 

It must be conceded that the courts have sustained obligations assumed by 
insurance companies under conditions where the courts would have hesitated to 
sustain other kinds of obligations. At least where assurance has been given by 
an agent or employee of an insurance company that an applicant was protected 
by’ insurance, the courts have struggled to find some way to spell out a valid 
contract of insurance, and perhaps their decisions have, at times, marred the 
symmetry of the law. Indeed, this court has been compelled by candor to recog- 
nize that it did not always apply to insurance contracts the same rules applied to 
other contracts. So we said in Miller v. Phoenix Mutual Life Ins. Co., 107 N. Y. 
292, 296, 14 N. E. 271, 273, that, though it is the general rule that a party signing 
a written agreement may not vary or alter or contradict its terms, and that 
though it is generally not a defense to an action upon such agreement that “the 
party did not read the contract, or was ignorant of its contents, or that it was 
prepared by the party claiming the benefit of it, * * *” yet in the case ot 
life insurance policies “it is the settled doctrine of the modern cases, that where 
the application for insurance is drawn up by the agent of the insurer, and the 
answers to the interrogations contained therein, are inserted by him at his own 
suggestion, without fraud or collusion on the part of the assured, the insurer 1s 
estopped from controverting the truth of such statements, or the interpretation 
which it has given to the answers actually made by the applicant, in an action 
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upon the instrument between the parties thereto.” The appellant now claims the 
benefit of that doctrine. 

Insurance companies have sought in vain to escape the effect of that doctrine 
by inserting in the application or policy stipulations that the insured warranted 
the truth of all statements contained in the application or in sheets annexed 
thereto; that the recorded answers were in fact true; that the medical examiner 
or other person recording the answers acted as the agent of the insured and not 
of the insurance company; and that the policy should be void if the answers so 
recorded were untrue, even though true answers were made to the medical exam- 
iner. The court swept aside all such devices. In effect, this court held that, even 
though the insured could not vary or contradict his written contract, the company 
should be estopped on equitable grounds from asserting invalidity of a policy 
when its agent had knowledge, which should be imputed to the company, that the 
policy from the moment of its issue was tainted with infirmity and could be 
rescinded by the company. Public policy, so this court held, precluded the com- 
pany from stipulating for immunity from the consequences of the wrong of its 
agent by the transparent device of an agreement that its own agent, acting in its 
business and not the business of the insured, should become the agent of the 
insured. Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 62 N. E. 763, 
57 L. R. A. 318, 88 Am. St. Rep. 625. Thus life insurance companies, induced to 
issue policies upon the faith of written statements contained in applications sub- 
mitted by the insured, could not by contract protect themselves against subse- 
quent assertion by the insured that, though the statements were untrue, the real 
truth was within the knowledge of the insurance company through knowledge of 
its agents imputed to it. 

Then the Legislature interposed and decreed a form of policy which gave 
reasonable protection to an honest insured, even though he were held to his writ- 
ten agreement that the statements contained in a signed application were true and 
iuthorized by the insured. In 1906 the Legislature enacted section 58 of the Insur- 
ince Law (Consol. Laws, c. 28), and required that every policy of life insurance 
“shall contain the entire contract between the parties and nothing shall be incor- 
porated therein by reference to any * * * application or other writings unless 
the same are indorsed upon or attached to the policy when issued; and all state- 
ments purporting to be made by the insured shall in the absence of fraud be 
deemed representations and not warranties. Any waiver of the provisions of this 
section shall be void.” 


[1] That statute destroyed the foundation for the application of the doctrine 
if the Sternaman Case to life insurance policies issued thereafter, and the doc- 
trine fell with the destruction of its foundation. Bollard v. New York Life Ins. 
Co., 98 Misc. 286, 162 N. Y. S. 706, affirmed on opinion below, 182 App. Div. 915, 
168 N. Y. S. 1102, affirmed 228 N. Y. 521, 126 N. E. 900. There can be no doubt 
that if section 58 applied to applications for reinstatement of a lapsed policy as 
well as to applications for a new policy, the controversy in this case could not 
arise. Then, where an application is not annexed to the policy, it is excluded 
from the contract of insurance, and proof that the answers or statements in such 
application were false constitutes no defense to the action. Archer v. Equitable 
Life Assur. Soc. of United States, 218 N. Y. 18, 112 N. E. 433. Where, on the 
other hand, the application is annexed to the policy, the insured is bound by the 
answers and statements in the application, even though they were inserted by the 
agent of the company. 

The difficulty in this case arises from the fact that here the controversy con- 
cerns the validity of the contract of reinstatement of the policy of insurance 
rather than the validity of the policy. The policy embodies the terms and condi- 
tions of the contract of insurance. Those terms and conditions cannot under the 
provision of the statute be enlarged by reference to documents not annexed thereto. 
The terms and conditions of the application for reinstatement are not thereby 
incorporated in the policy. They affect only the collateral contract by which the 
life of the policy was renewed. Nevertheless, falsity in the statements in the 
application which constitutes the basis of the contract of reinstatement might 
invalidate that contract, though such application does not change the terms and 
conditions of the contract of insurance. For that reason an insurance company 
May attack the validity of the contract of reinstatement on the ground that the 
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reinstatement was based upon misrepresentation in regard to material matters con- 
tained in the application for reinstatement, though such application is not annexed 
to the reinstated policy. Section 58 of the Insurance Law has no application in 
such case. So we held in New York Life Ins. Co. v. Rosen, 255 N. Y. 567, 175 
N. E. 316 

The question remains whether the attack may be defeated by proof that the 
insured did not make the alleged representations, but signed the application for 
reinstatement at the request or even insistence of the company’s agent without 
reading it and before the answers to the questions were written in by the agent. 
Argument is made that, since section 58 of the Insurance Law has, as we have 
held, no application to contracts of reinstatement, the doctrine of the Sternaman 
Case and related cases applies, and precludes the company from asserting invalidity 
of that contract where the company’s agent had knowledge of the circumstances 
creating such invalidity at the time when the contract of reinstatement was made. 

That argument is based upon false premises. The insured had no uncondi- 
tional right to reinstatement. The policy itself gave notice to the insured that, 
when the policy lapsed, it could be reinstated only upon “the production of evi- 
dence of insurability satisfactory to the Company.” He was further advised by 
the policy that no agent, medical examiner, or any other person except officers 
of the company could bind the company by any promises or make, modify, or 
discharge any contract of insurance. He further agreed in the policy, and was 
hound by the agreement, that “no statement made to or by, or any knowledge on 
the part of, any agent, medical examiner or any other person as to any facts 
pertaining to the applicant shall be considered as having been made to or brought 
to the knowledge of the company unless stated in either part A or B of this 
application” (i. e., the original application). It is upon the background of these 
conditions that we must view the transaction between the parties. 

[2] It was with knowledge or notice of these conditions that the insured 
signed a blank application for reinstatement of the policy. Intending that the 
insurance company should act upon that application, he signed it without reading 
it. If he had read it, he would have known that he certified to the correctness of 
the statements and answers contained in the application, and expressly agreed that, 
‘if the foregoing statements be in any respect untrue, said company shall, for a 
period of two years from the date of such reinstatement, be under no liability.” 
It is almost inconceivable that the company would have reinstated the policy if 
the insured had made true answers to the questions in the application, yet now 
we are told that, because the insured voluntarily chose not to read the application, 
his representatives are not bound by its terms, and may claim the benefit of a 
contract, free from the terms and conditons to which the insured in writing 
agreed and which, quite evidently, the company would not have made, except for 
the representations, terms, and conditions contained in the application. The facts 
here are different from those present in the Sternaman Case; the reasons under- 
lying the doctrine of the Sternaman Case do not apply here; and that doctrine 
does not extend to a case where an insured asks reinstatement of a policy and, 
with knowledge of limitation of the authority of the company, signs the applica- 
tion in blank, thus placing it within the power of the agent of the insurance 
company to procure from the company a contract of reinstatement which the com- 
pany would not have made if the facts had been within its knowledge. In the 
Sternaman Case this court held that the company was estopped from asserting 
the invalidity of the contract where such assertion would work a fraud upon the 
assured. Here the court is asked to find an equitable estoppel where assertion oi 
the validity of the contract, in derogation of its express terms, would result in 
fraud on the company and unjust enrichment of the plaintiff at the expense o! 
the company. 

In truth the enactment of section 58 of the Insurance Law introduced a new 
public policy into this state in the law of life insurance. True, that section, as 
we have said, has no application to contracts of reinstatement, but the reason the 
Legislature did not include applications for reinstatement within the express terms 
of that section is that the evils which the Legislature sought to remedy were not 
as apparent in such case, for all the terms and conditions of the contract of 
reinstatement were already embodied in a single document; i. e., the application 
itself. An applicant for reinstatement, knowing from his policy the limitations 












Life | 





Axelroad v. Metropolitan Life Ins. Co. 1005 






















































upon the authority of the company’s agent, knowing, too, the result of a lapse of 
the policy and the conditions of reinstatement, can hardly complain that he has 
been misled by the insertion of any terms and conditions in an application for 
reinstatement which he has opportunity to read before signing. There the contract 
is simple, embodied in a single document which the company may reasonably 
expect the applicant to read before signing. At least he should not be permitted 
to gain an advantage by signing without reading. 

“A contract for insurance is no different than any other contract. The insur- 
auce company is entitled to have its contract enforced by the courts as written.” 
Drilling v. New York Life Ins. Co., 234 N. Y. 234, 241, 137 N. E. 314, 316. We 
have held, it is true, that, in accordance with a rule peculiarly applicable in insur- 
ance cases, a public policy which forbids an insurance company from asserting 
that the knowledge of wrong of its agent should not be imputed to it cannot be 
defeated by the simple device of obtaining through the inadvertence or even the 
carelessness of an applicant a contract which would exonerate the company from 
the consequences which would otherwise flow from the wrong of its agent. Even 
then we limited the rule to cases where the insured had not previous notice of 
the limitations upon the agent’s authority and was deluded by the agent. We have 
not applied the rule to misrepresentations in an application for reinstatement, 
though they were known by the company’s agent to be false, where the applicant 
had notice of limitations upon the agent’s authority and the company was deluded 
into approval of a reinstatement which otherwise would not have been granted. 
Cf. McCormack v. Security Mutual Life Ins. Co., 220 N. Y. 447, 116 N. E. 74. 
Then enforcement of the terms and conditions of the application to which the 
applicant agreed even by inadvertence, excusable neglect, or reliance upon the 
agent’s good faith causes no injury to the insured or his representatives, for, 
except for the misrepresentation, no reinstatement of the lapsed policy would 
have been effected. 

[3, 4] We find confirmation for this conclusion in the provisions of section 
58 of the Insurance Law, even though that section does not apply to applications 
for reinstatement of lapsed policies. It creates a legislative rule of public policy 
in place of the judge-made rule previously applied to applications for life insur- 
ance policies. Where, by annexation to the policy of the application upon which 
the policy is based, an assured obtains knowledge of and opportunity to examine 
the representations contained in the application, misrepresentation of material facts 
within the knowledge of the assured may avoid the policy, though the company’s 
agent had knowledge of the truth and the assured did not intend to deceive the com- 
pany. In excluding from the contract of insurance the terms and conditions con- 
tained in an application or other document not annexed to the policy, the Legisla- 
ture has differentiated between contracts of insurance embodied in a policy and 
contracts for reinstatement of lapsed policies. The same reasons which might 
reasonably lead to such differentiation dictate, however, the conclusion that, where 
any representations contained in an application become part of the contract by 
annexation, in accordance with the statutory command, or without such annexation 
where the Legislature has not given such command, the representations should be 
given effect in so far, at least, as they do not violate the public policy of the state. 
Then no sound reason exists why the courts should apply a rule of public policy 
created by themselves to representations contained in applications for reinstatement, 
though the Legislature has declared that representations contained in applications 
for a new policy should he given effect according to their terms. 

[5-7] When this court decided in New York Life Ins. Co. v. Rosen, supra, 
that section 58 of the Insurance Law does not exclude the representations con- 
tained in the application for reinstatement from the contract for reinstatement, 
though such application is not annexed to the policy, and that the insurance com- 
pany may avoid the contract because of misrepresentations contained in the appli- 
cation, the question was not presented as to whether the insurance company might 
still in proper circumstances be estopped from asserting that the representations 
were untrue. Now that question is presented. We find in the circumstances here no 
ground for estoppel. The insurance company cannot be held for a contract with 
different terms from the contract it actually made. The applicant knew that the 
reinstatement would be made only upon his signed application. He chose to sign 
Without reading the terms of the application. If he relied upon the agent to fill out 
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blanks, he made the company’s agent his own agent for that purpose, for he had 
previously agreed in the policy that the authority vested by the company in its 
agent did not extend so far. We have decided in Bollard v. New York Life Ins. 
Co., supra, that, where an application for a policy becomes part of the contract 
of insurance by annexation, no earlier rule of public policy precludes the company 
from showing that the representations contained in the application were false, 
even though inserted by the company’s agent. Unless we introduce into the law of 
insurance distinctions without substance and rules applicable to no other class of 
contract, we are constrained to hold that both insured and insurer are alike sub- 
ject to the obligations and entitled to the benefit of all the terms of contracts of 
insurance entered into voluntarily and with knowledge that a particular instrument 
contains those terms. When that is shown, there can be no room for divergent 
rules of public policy applicable to contracts embodied in a policy and contracts 
for reinstatement of a lapsed policy. 

The judgment should be affirmed, with costs. 

Hubbs, Judge, dissents. 

PRUDENTIAL INS. CO. OF AMERICA v. COMERFORD et al. 
Court of Appeals of New York. May 21, 1935. 
196 Northeastern Reporter 609. 
INSURANCE. 

Insurer held entitled to rescind reinstatement of life policy for false state- 
ments regarding insured’s health since issuance of policy, notwithstanding fact 
that insured signed application for reinstatement in blank without answering 
questions or making representations and that answers were thereafter inserted, 
where policy required proof of insurability as condition to reinstatement and pro- 
vided that agents had no power to make representations. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Hubbs, Crouch, and Finch, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Prudential Insurance Company of America against Michael J. 
Comerford and others. Judgment for defendants entered upon a decision of the 
court on trial at Special Term was affirmed by the Appellate Division (243 App. 
Div. 524, 277 N. Y. S. 144), and plaintiff appeals. 

Judgments reversed, and judgment directed for plaintiff. 

Appeal, by permission, from a judgment of the Appellate Division of the 
Supreme Court in the First Judicial Department, entered December 31, 1934, 
unanimously affirming a judgment in favor of defendants entered upon a decision 
of the court on trial at Special Term, in an action to rescind the reinstatement on 
January 6, 1932, of a policy of insurance issued May 18, 1928, by plaintiff on the 
life of the defendant Michael J. Comerford, and to have such policy restored to 
its status as a lapsed policy as of November 18, 1931. The complaint alleged, 
among other things, that the premium which became payable on November 18, 1931, 
was not paid, and that the policy lapsed as of that date; that the defendant, on 
or about December 29, 1931, in making a written application for its reinstatement, 
had made certain false and untrue representations with regard to his state of 
health, particularly when he stated that he was in good health, and denied that 
he had received medical and surgical treatment since the issuance of the policy; 
and that in consideration of such application for reinstatement and relying upon 
the representations and declarations contained therein, the plaintiff had reinstated 
the policy. The defendant, in his answer, among other things, denied that he had 
made any false or untrue representations in his application for reinstatement, but 
admitted that since September, 1929, he had received medical treatment, and that 
he had osteoarthritis of the right hip joint. He testified that on December 29, 
1931, he went to plaintiff's office and delivered to its cashier a notice of premium 
and check in payment thereof, that the cashier examined such papers, thrust 
before him a printed form entitled “Application for Reinstatement of Ordinary 
Policy,” and indicating with a cross-mark a dotted line near the bottom of the 
printed paper, said: “Sign your name to that.” He further testified that he did 
as instructed, and that plaintiff’s cashier then took back the printed form, gave 
a receipt for the premium, and said that everything would be taken care of. The 
Special Term found as facts that at the time defendant affixed his signature to 
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the application for reinstatement it contained no handwriting and no answers to 
the questions printed thereon; that at no time did he give answers either orally 
or in writing to such questions; and that he made no representations to plaintiff 
regarding the state of his health. The Special Term found further as a fact that 
the answers to the questions on the application for reinstatement were inserted 
therein by plaintiff after defendant had affixed his signature thereto, and that they 
were so inserted without his knowledge or consent. The policy provided that it 
would be reinstated upon written application on certain stated conditions, and 
“provided evidence of the insurability of insured satisfactory to the company be 
furnished.” It further provided that, “No agent has power on behalf of the com- 
pany to make or modify this or any other contract of insurance, * * * or to 
bind the company * * * by making or receiving any representation or informa- 
tion.’ 

Solon Weit and Morris Aarons, both of New York City, for appellants. 

George C. Gaffney, of New York City, for respondents. 

Per Curiam. 

Judgments reversed, and judgment directed for the plaintiff in accordance 
with the prayer of the complaint, with costs in all courts, on authority of Axel- 
road v. Metropolitan Life Ins. Co., 267 N. Y. 437, 196 N. E. 388. 

Crane, C. J., and Lehman, O’Brien, and Loughran, JJ., concur. 

Hubbs, Crouch, and Finch, JJ., dissent. 


STONE v. PRUDENTIAL INS. CO. OF AMERICA. 


Court of Appeals of New York. May 28, 1935. 
196 Northeastern Reporter 754. 
INSURANCE. 

No recovery could be had from insurer for death of applicant for insurance, 
where some of answers in application, which would have been incorporated in due 
course in the policy, were false. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Hubbs, Crouch, and Finch, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Grace E. Stone, as limited administratrix of the goods, chattels, 
and credits of Bernice B. Stone, deceased, against the Prudential Insurance Com- 
pany of America. Judgment for plaintiff was affirmed by the Appellate Division 
(243 App. Div. 671, 277 N. Y. S. 921), and defendant appeals. 

Judgments reversed, and complaint dismissed. 


The action was brought to recover, as alleged in the complaint, on two 
“agreements of life insurance” consisting of two applications signed by the plain- 
tiffs intestate and a receipt issued by the agent of the defendant. Plaintiff's 
intestate died before the issuance of policies upon said applications, and it 
appeared from such applications that the deceased had made negative answers to 
questions therein relating to the existence of any physical defect, her last sick- 
ness, and as to whether she had ever suffered from heart disease or accident of 
any kind. There was proof to the effect that deceased, prior to making such 
answers to the questions set forth in the applications, had been sick, had physical 
defects, and had been in an accident. 

Nicholas J. Weldgen, of Rochester, for appellant. 

Seymour Bernstein and Charles B. Bechtold, both of Rochester, for respond- 
ent. 

Per Curiam. 

Some of the answers in the applications for insurance being palpably false, 
and such answers being a part of the applications which would have been incor- 
porated in due course in the policies, it follows that the judgments in favor of 
the plaintiff should be reversed and the complaint dismissed, with costs in all 
courts. See Axelroad v. Metropolitan Life Ins. Co., 267 N. Y. 437, 196 N. E. 
388, decided May 21, 1935. 

Crane, C. J., and Lehman, O’Brien, and Loughran, JJ., concur. 

Hubbs, Crouch, and Finch, JJ., dissent. 

Judgments reversed, etc. 
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DIVITA v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. May 8, 1935. 
279 New York Supplement 900. 
1. INSURANCE. 

Insurer held estopped from claiming that.life policies lapsed through failure 
of insured to execute change in mode of premium payment before expiration of 
grace period, where delay resulted from insurer’s demand that insured’s signature 
to document authorizing change be witnessed and acknowledged and these formal- 
ities were not required by policies. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

2. INSURANCE. 

Insurer on accepting premium unconditionally after expiration of grace period 
waives lapse of life policy, but may insist on lapse if premium payment is returned 
to insured or held for insured pending possible reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1, 11].) 

3. INSURANCE. 

Evidence held sufficient to warrant finding, in action on life policies, that agree- 
ment as to time and manner of payment of premiums had been modified or that 
lapse was waived by insurer’s acceptance of delayed payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

Courts do not favor forfeitures and will seize on circumstances indicating 
intention of insurer to waive lapse of policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

5. INSURANCE. 

Provision in policies relating to forfeiture for nonpayment of premium is 
inserted for benefit of insurer and may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

6. INSURANCE. 

Evidence in action on life policies held insufficient to make issue for jury oi 
defense that another person was substituted for named insured in taking physical 
examination on which policies were issued. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE. 

Incontestable clause in life policy bars defense based on fraud in making ot 
contract. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Supreme Court, Erie County. 

Action by Josephine Divita against the New York Life Insurance Company 
From a judgment for plaintiff in the amount of $4,302.36, and from an order deny- 
ing a motion for new trial, defendant appeals. 

Affirmed. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Roy P. Ohlin, of Buffalo, for appellant. 

George C. Riley, of Buffalo, for respondent. 

Taytor, Justice. 

This is an appeal from a judgment in favor of the plaintiff entered upon a 
directed verdict; also from an order denying defendant’s motion for a new trial. 
The action was on two policies of life insurance, each in the principal sum of 
$2,000. The policies bore different dates, but each went into effect November 18, 
1931. The insured died November 19, 1933. Initially, the policies provided for 
payment of premiums in the amount of $57.56 semiannually on the 18th of each 
May and November, thirty-one days’ grace being allowed for premium payments. 
Premiums were duly paid semiannually until the payment for November, 1932, 
became due. The controversy commences-here. The policies contained this pro- 
vision: “The premium may be made payable annually, semiannually. or quarterly 
in advance at the company’s respective rates for such modes of payment and, 
except as may be otherwise herein provided, the mode of payment, nay be changed 
by agreement in writing and not otherwise.” Plaintiff alleges and cleims to have 
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established that pursuant to an oral arrangement entered into prior to November 
18, 1932, between plaintiff and defendant’s agent and later ratified by defendant, 
plaintiff duly made full premium payments by paying quarterly ou or before each 
due date beginning with November 18, 1932. Plaintiff claims that she has ade- 
quately proved that defendant delivered to the insured official premium receipts for 
the premiums due November 18, 1932, February 18, 1933, May 18, 1933, and August 
18, 1933; that for each quarterly payment in the year 1933 the defendant had mailed 
to the insured the notice required by statute and under the terms of the policy; 
that at the time of the payment due November 18, 1932, defendant accepted the sum 
of $29.34 then due as an advance quarterly payment, made no claim of default in 
such payment, waived any indorsement in writing of change in the method of pay- 
ment, thereafter gave notice, and duly accepted quarterly payments without such 
indorsement and without making any claim of default or lapse based on any delin- 
quency in the time or method of payment. It appears that after payment of the 
premium due November 18, 1932, and prior to the expiration of the thirty-one days 
of grace allowed for such payment, defendant prepared a written application for 
change of mode of premium payments and—as plaintiff claims—misrepresented to 
the insured that he must apply for such change in writing and that the same must 
be approved by the defendant before the quarterly payment due November 18, 1932, 
could become effective. Plaintiff further contends that the insured, believing and 
relying on such misrepresentation, signed the application without knowledge of its 
contents or effect; that defendant afterward claimed a lapse and forfeiture of the 
policy on the ground that the payment of $29.34, made about November 18, 1932, 
must be considered to have been made after the grace period had expired; that 
by means of such false and fraudulent representations defendant induced the 
insured to apply for reinstatement on December 29, 1932; that insured signed said 
application for reinstatement without knowledge of the fact that the policy had not 
lapsed and that the answers caused by defendant to be made by him in said appli- 
cation were untrue; that on or about December 20, 1932, the insured executed and 
dehvered to the defendant a request in writing that the mode of payment of pre- 
miums be changed to quarterly payments of $29.34 each; that the request was 
approved by defendant, and such change was made but was not indorsed upon the 
policy; that thereafter official premium receipts for premiums payable February 
18, 1933, May 18, 1933, and August 18, 1933, were delivered to the insured, and that 
defendant mailed to the insured the notice of each of such quarterly premiums as 
required by statute and the terms of the policy; that on or about December 29, 
1932, defendant took the position that the policy had lapsed for nonpayment of 
the premium due November 18, 1932; that about December 29, 1932, the insured 
delivered to defendant an application for reinstatement; that said application repre- 
sented that the insured was in the same condition of health as he had been when 
the policy was issued; that said representation was untrue; that defendant, believ- 
ing and relying upon the same, reinstated the policy on or about December 29, 
1932; that upon learning of the falsity of said representations it elected to and did 
cancel the policies and tendered to plaintiff the premiums theretofore paid, which 
tender was refused; that defendant refused to pay the face of the policy or any 
part thereof because of said misrepresentations made in the application for rein- 
statement and for other good and sufficient reasons. 

At the close of the defendant’s case the court granted to the defendant leave 
to amend its answer as follows: “The policies referred to in the complaint herein, 
and each of them, were not procured upon the application of Samuel Rinaldo, the 
person described in the complaint herein, and that no contract ~ insurance was 
ever made between the New York Life Insurance Company and Samuel Rinaldo, 
the person referred to in the complaint herein.” 

After the proof was in, defendant moved for a dismissal of both causes of 
action so far as they provided for double indemnity. Plaintiff moved for a direc- 
tion of a verdict on both policies, and also moved for a direction on the double 
indemnity features. The court granted the defendant’s motion. Defendant then 
moved for a dismissal of the plaintiff's complaint on the ground that it affirm- 
atively appeared that the policies had lapsed, that there were misrepresentations 
in the application for reinstatement, and that there was substitution on the physical 
examination for reinstatement, and that hence no valid policy of insurance was 
ever effected. The court denied the motion, ruling as a matter of law that the 
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conduct of the defendant, its agents and officers, was such that there was no lapse 
and hence no requirement for reinstatement. On the question of substitution the 
court ruled that the evidence was so meager that a finding of substitution would 
have to be set aside as against the weight of the evidence, and that even if such 
substitution were found, it did not go to the existence of the contract, but was a 
matter of fraud in the making of the contract, as to which the two-year limitation 
clause applied. The defendant excepted to this ruling. The court then granted 
plaintift’s motion for a direction of a verdict upon each policy for $2,000 and inter- 
est. Defendant did not move to go to the jury on any question of fact, and the 
plaintiff did not appeal from the order denying recovery on the double indemnity 
features of the policy. 

[1] The contract provides for no time limit within which change of mode of 
payment must be made. No agreement in writing was ever demanded. The defend- 
ant furnished to the insured a printed form which is in terms a request for change. 
It was furnished prior to December 20, 1932. It bears the approval of the defend- 
ant, but the approval is undated. The testimony of defendant’s agent McLaughlin 
shows that it was not signed by Rinaldo until December 20th (one day after the 
expiration of the grace period) for the sole reason that the defendant demanded 
that Rinaldo’s signature be witnessed by two witnesses and duly acknowledged. 
The defendant was not entitled to make this demand. The acknowledgment form 
is not a part of the printed document but was added in typewriting, apparently by 
the Buffalo office. It would be unconscionable to permit the defendant to interpose 
a claim of forfeiture for delay based solely upon its own conduct in requiring the 
performance of acts not essential and not required by the terms of the policy. 
Kenyon vy. Knights Templar & Masonic Mut. Aid Ass’n, 122 N. Y. 247, 25 N. E. 
299.. Defendant is estopped from claiming that the policy lapsed ae failure 
of the plaintiff to execute a change in the mode of premium payment before Decem- 
ber 20, 1932. 

This brings us to a consideration of the question whether the quarterly pay- 
ment due November 18, 1932, was made before the expiration of the grace period, 
and if not, whether the defendant waived such payment. It was the practice of 
the defendant to place a card in the mailbox of each of its agents a month before 
renewal premiums became due, giving notice of the dates of payment in order that 
each agent might get in touch with his policyholders as to premium payments. 
John J. McLaughlin, an agent of the defendant, had written the policies. He him- 
self testified that upon receiving the said notice card from defendant respecting the 
policies in suit, he called upon Rinaldo some time before November 18, 1932; that 
he talked with the plaintiff and she said that she didn’t think she could pay the 
premium; it was too much; that McLaughlin had sold her too much insurance 
anyway. McLaughlin testifies that he then suggested that she pay the premiums 
quarterly instead of semiannually and gave her an estimate of how much the pay- 
ments would amount to; that she said she thought she could do that; and that she 
paid McLaughlin one-half of the semiannual premiums that day or the next day. 
McLaughlin estimated the amount of the quarterly premiums by cutting the semi- 
annual premiums in half. He told plaintiff the payment would amount to a little 
more than that, but he did not have at hand the exact figures; that he would have 
to have some paper signed changing the financial plan; and that he would make 
the arrangements. McLaughlin went back to the office that day and explained 
that the plaintiff could not pay semiannual premiums. He inquired: “What arrange- 
ments do I have to make to let her pay quarterly?” They told him they didn’t 
know, that they would fix up some papers for him, and they finally prepared and 
delivered to him some papers. These were received by him prior to the expira- 
tion of the grace period. The said papers were printed forms of the defendant, 
the blank spaces having been filled in by the local branch office. One had been 
dated in McLaughlin’s handwriting December 18, 1932 (which was one day prior 
to the expiration of the grace period). That date had been stricken out and the 
document redated December 20, 1932. There was, as I have said, a typewritten 
(not printed) form of acknowledgment on the back which had been prepared by 
the local branch office. McLaughlin had much trouble in getting these papers 
executed to the satisfaction of the company. He made several calls upon Rinaldo, 
who could not read or write, and the company required two witnesses to his sig- 
nature. The acknowledgments were taken December 20, 1932. McLaughlin could 
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not tell on what day the papers were signed by Rinaldo, but knows there was some 
delay. 

When the papers were finally executed, witnessed, and acknowledged, McLaugh- 
lin turned them in to the branch office. Asked by the court if he turned in the 
premium payments at the same time, he replied that he could not say whether he 
turned in the money before he turned in the papers. He then testified that he must 
have turned in the money before December 20th “or they would not give me the 
papers to have executed.” When asked as to the amount of the payment, he said 
he cut the semiannual preimium in half and he had to pay some of it out of his 
own pocket because more was due than the plaintiff had given to him. 

As against this testimony that the quarterly payment was made to the com- 
pany prior to December 20, 1932, the defendant offered its local office cashbook in 
evidence, which indicates that payment by McLaughlin of one policy was made 
December 27th and of the other policy December 29th. The money was paid to 
Mr. Vollkle, an employee, and was put on the books “later” by Mr. Anstett, another 
employee. The cashbook therefore indicates, not necessarily the day Vollkle 
received the payment, but the day Anstett recorded it. There is no evidence as to 
how much “later” the entries were made, and neither Vollkle nor Anstett were 
called to testify as to the fact. 

If we are to accept December 27th and December 29th as the correct dates 
when defendant received the premiums, we have still to inquire whether the result- 
ing forfeiture was waived. The assistant cashier of the defendant testified that it 
was the practice of his company never to pay agents’ commission on renewal pre- 
miums in cases of lapse until after the policy had been reinstated. He testified 
that if the policy lapsed the agent could not receive the commission until after it 
had been reinstated. He qualified this answer by saying that the commission is 
paid at the time the premium is tendered to the company “with the proper require- 
ments for reinstatement.” When confronted with the fact that the commission 
was paid December 27th but no application for reinstatement was made until 
December 29th, he seemed to reverse all of this testimony by saying: “I can see 
from this now that the net premium was accepted before these requirements were 
turned in. That is permissible. It is permissible by the clerk who took it in. He 
can take the net premium minus the commissions and the agent can get these 
requirements within a reasonable time.” 

Plaintiff’s Exhibit 22 shows beyond a doubt that on December 27, 1932, the 
defendant paid McLaughlin a commission of $4.40 upon the renewal premium of 
one of the policies in suit, due November 18, 1932. December 27, 1932, it will be 
noted, was after the expiration of the grace period and before any steps had been 
taken to reinstate the policy. It was paid to McLaughlin at a time when the 
insured, according to defendant’s present claim, was in default. 

[2] When the company received this premium payment on December 27th 
(assuming as true its contention that it was received on that date), it could deal 
with it in any one of three ways: 

(1) Accept it unconditionally as a due payment of the premium. 

(2) Return it to the insured. 

(3) Hold it for the insured pending a possible reinstatement of the policy. 
See Gould v. Equitable Life Assurance Society of United States, 231 N. Y. 208, 
131 N. E. 892. 


_Under option No. 1 the company waives the lapse, and under option No. 2 it 
Insists upon it. Under option No. 3 it holds the premium as trustee for the insured, 
in the meantime waiving none of its rights. 


[3, 4] The defendant in the instant case did not return the premium to the 
insured, and it claims it did not accept it as an unconditional payment. It must 
therefore stand upon whatever rights it may have under option No. 3, namely, that 
it held the payment as trustee for the insured with the right to retain it in case 
ot reinstatement and with the corresponding obligation to return it in case rein- 
statement was not made. But the trouble with the defendant’s position here is that 
it received the payment without any reservations, and apparently immediately dealt 
with it as its own property because it paid out the agent’s commissions earned on 
it. Of course this procedure as to payment of agent’s commission was a matter 
between the company and its agent—as to which the insured had no contractual 
rights. But the company’s conduct is to be considered as bearing upon waiver (or 
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estoppel). The defendant cannot deal with this premium payment as its own 
property and at the same time claim that it is holding it for the insured. 

Did the defendant, by retaining the premium payment and paying commis- 
sions thereon, intend to make any claim thereafter that the policy had lapsed? 
Is it not a more reasonable inference that the company intended to accept and 
retain the premium as its own property and to waive any forfeiture which may 
have been incurred? The defendant did not ask to go to the jury on the crucial 
question of when it received the premium payment due November 18, 1932, and 
it seems from the foregoing recital that the court as trier of the facts could 
fairly find (1) either that payment of the premium had been made within the 
grace period, or (2) that the timely payment thereof had been waived. Courts 
do not favor forfeitures and are always prompt to seize hold of any circumstances 
that indicate an election to waive a lapse. Kenyon v. Knights Templar & 
Masonic Mut. Aid Ass’n, 122 N. Y. 247, 261, 25 N. E. 299, quoting from opinion 
in New York Life Ins. Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841, and citing 
other New York cases. There is enough to authorize a finding of fact that 
the original agreement as to time and manner of payments of premiums (1) 
had been modified by the parties, or (2) that payment of the November 18, 
1932, payment exactly when and as the policy provided had been waived. De 
Frece v. National Life Ins. Co, 136 N. Y. 144, 32 N. E. 556; Cornell 
v. Travelers’ Ins. Co. of Hartford, 120 App. Div. 459, 104 N. Y. S. 999, affirmed 
192 N. Y. 587, 85 N. E. 1107. 

[5] The provision in the policies relating to forfeiture was inserted for the 
benefit of the insurer and it had the power to waive it. Beil v. Supreme Lodge, 
Knights of Honor, 80 App. Div. 609, 612, 80 N. Y. S. 751. 

[6] On the issue of substitution the defendant’s witness Dr. Meyers examined 
Rinaldo for insurance on May 3, 1931, on behalf of the Prudential Insurance Com- 
pany. The application for this insurance was dated April 30, 1931, and was made 
out in the name of Salvatore Rinaldo, No. 154 Trenton avenue, born in Italy July 
22, 1881, beneficiary Francesca Rinaldo, his wife, age 42, business address 39 East 
Genesee street, Buffalo, N. Y., employer Buffalo Electric Company. Defendant's 
witness Peter Tomaselli, the agent who brought in this application, reported that 
he had personally investigated the applicant and recommended the risk. He testi- 
fied that the wife of the applicant Salvatore Rinaldo was present when he took 
his application for insurance. He recognized the woman in the courtroom as the 
widow of the insured in the instant case. 

Dr. Meyers testified that when he examined the man Rinaldo, at No. 154 
Trenton avenue, on May 3, 1931, he found that his posture and carriage were 
poor; that he walked in a stooped position with the knees slightly flexed. Although 
the applicant denied suffering from any pains or symptoms, he showed signs of 
chronic arthritis of the spine and knees and arteriosclerosis. The applicant had 
a high blood pressure. The arthritis caused him to stoop forward. He was five 
feet, five inches in height by actual measurement. He was not weighed. Dr. Meyers 
estimated his weight at 145 pounds. The application of this man for insurance was 
rejected. 

Dr. Kearney testified that according to the defendant’s records he examined 
one Samuel Rinaldo, No. 155 Trenton avenue, November 7, 1931, for the defendant 
life insurance company. The man so examined had no arthritis of the back, no 
curvature which caused him to lean forward, no hardening or pulsation of the 
arteries. He was five feet, three inches in height by actual measurement. Dr. 
Kearney estimated his weight at 165 pounds. 

Miriam Bron, an employee of the Charity Organization Society and the Wel- 
fare Department, called upon the Rinaldo family at No. 154 Trenton avenue in 
May, 1933, which was about a year and a half after the Kearney examination, and 
saw Samuel Rinaldo and his wife, Francesca. She testified that Rinaldo was 
slumped forward, did not stand erect. Asked if she recognized any members oi 
the family in court, she answered that she recognized Francesca Rinaldo, the wite 
of the insured. 


Upon this evidence the defendant claims it has established that Dr. Meyers 
and Miss Bron saw the real Rinaldo and that a man posing as Rinaldo appeared 
before Dr. Kearney and submitted to a medical examination upon which the policies 
in suit were issued. 
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The plaintiff offered testimony to the effect that there are many families 
named Rinaldo in the city of Buffalo and that it is a common name among the 
Italians; that the applicant in the instant case was 53 years old, not 51; that his 
wife was 47 years old, not 42; that the applicant was ill in the spring of 1933, 
when Miss Bron saw him; that Tomaselli, when asked if he know the “Prudential” 
Rinaldo, said that he was not so very familiar with him, but that some one whose 
name was given to him as Salvatore Rinaldo was present when he took the appli- 
cation; that the “Prudential” Rinaldo spoke English, whereas the insured did not; 
that there is no proof in the record that the insured ever had a business address 
at 39 East Genesee street or had ever been in the employ of the Buffalo General 
Electric Company; that plaintiff had no knowledge whatever of the Prudential 
application; that insured’s wife likewise never heard of her husband applying for 
Prudential insurance and never saw Dr. Meyers prior to the trial; that Mrs. Varco, 
the insured’s landlady, identified Dr. Kearney in the courtroom and testified that 
she saw him coming out of the door of Rinaldo’s rooms in November, 1931; that 
she entered the house as Dr. Kearney was leaving it; that she saw in the house 
Rose Domenico, also the insured and his wife; that plaintiff was also there at the 
time and knows that some papers were signed; that Rose Domenico was also there; 
that insured’s wife was there and knows that Dr. Kearney examined her husband 
at that time and that Dr. Kearney had the insured sign some papers; that Dr. 
Kearney, who was then in court, was not recalled by the defendant to deny the 
above testimony of Anna Varco, Rose Domenico, Josephine Divita and Francesca 
Rinaldo. There was evidence in the case that the insured lived at No. 154 Trenton 
avenue, but that at the time of Dr. Kearney’s two visits in November, 1931, they 
sad moved temporarily, with part of their furniture, to No. 155 Trenton avenue. 

This was in substance the evidence offered by the respective parties on the 
issue of substitution. It was characterized by the court as so meager that a jury 
verdict of substitution would have to be set aside as against the evidence. Even 
if this statement was not strictly accurate and the evidence fairly presented a 
question of fact, there was no motion to go to the jury on this issue; it was left 
to the court. A further question deserves consideration, i. e., whether the defense 
of substitution is not barred by the incontestability clause of the policy which 
reads as follows: “This policy shall be incontestable after two years from its date 
except for non-payment of premiums.” 

[7, 8] This clause bars a defense based upon fraud in the making of the con- 
tract. Apter v. Home Life Ins. Co. of New York, 266 N. Y. 333, 194 N. E. 846, 
decided February 26, 1935. The appellant contends that in the instant case no 
valid contract of insurance was ever effected because there was no meeting of the 
minds of the parties. If such were the fact, the contention would find support in 
the case of Maslin v. Columbian National Life Insurance Co. (D. C.) 3 F. Supp. 
368, where it is held that the incontestability clause does not preclude the insurer 
irom contesting liability on the ground that a person other than the insured named 
in the policies took the physical examination fcr such policies. Many cases are 
cited in the opinicn holding that where a man, pretending to be someone else, 
goes in person to another and induces him to make a contract, the resulting con- 
tract is with the person actually seen and dealt with, and not with the person 
whose name was used. 


People v. Alexander, 183 App. Div. 868, 171 N. Y. S. 881, affirmed 225 N. Y. 
717, 122 N. E. 887, is not helpful to defendant. In that case the insured was the 
person actually examined, and the person to whom the policy was issued. The 
iraud was in the making of the contract, and as to such fraud it was held that the 
incontestability clause applied. However, counsel for the instant defendant did 
not ask to go to the jury on the question of substitution, but moved generally for 
a dismissal of the complaint. Any issue of fact as to that question, therefore, was 
submitted for decision by the court, with defendant’s approval, was decided 
adversely to the defendant—and reasonably so—and the latter cannot now be heard 
to claim that it had the right to go to the jury on the substitution issue. Porges 

United States Mortgage & Trust Co., 203 N. Y. 181, 96 N. E. 424. That right 
was waived. Bank of State of New York v. Southern National Bank, 170 N. Y. 
1, 62 N. E. 677; Adams v. Roscoe Lumber Co., 159 N. Y. 176, 53 N. E. 805; Glan- 
l Shepard, 233 N. Y. 236, 135 N. E. 275, 23 A. L. R. 1425; Hennessey v. 
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Knights of Columbus, 239 App. Div. 409, 267 N. Y. S. 297, affirmed 264 N. Y, 
668, 191 N. E. 617. 

The judgment and order should be affirmed. 

Judgment and order so far as appealed from affirmed with costs. All concur, 


TALSKY v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. May 31, 1935. 
280 New York Supplement 69. 
1. INSURANCE. 


Insured, executing premium extension note, providing that all rights under 
life and disability insurance policy, should be same as if cash, paid on account of 
premium in default, were not paid nor extension agreement made, if note were 
not paid when due, lost conditional privilege of continuance of policy, and original 
default remained. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

2. INSURANCE. 


Insured, becoming disabled during grace period for payment of premium under 
life and disability insurance policy, providing for restoration thereof on payment 
of arrears in event of default after insured became totally disabled held not 
entitled to restoration thereof on ground that default did not occur until expira- 
tion of grace period. 

(For other cases, see Insurance, Dec. Dig. § 357.) 


Submission of controversy between Morris Talsky, plaintiff, and the New 
York Life Insurance Company, defendant, on an agreed statement of facts, pur- 
suant to Civil Practice Act §§ 546-548. 

Judgment for defendant, declaring a life insurance policy reissued by defend- 
ant to plaintiff, no longer in effect. 

Argued before Martin, P. J., and Merrell, Townley, Glennon, and Untermyer, 
JJ. 

Livingston & Livingston, of New York City (Louis A. Tepper, of New York 
City, of counsel), for plaintiff. 

Louis H. Cooke, of New York City (Kenneth deF. Carpenter, of New York 
City, of counsel), for defendant. 

UNTERMYER, Justice. 

The parties submit this controversy for decision upon the following conceded 
state of facts: In October, 1928, the defendant reissued to the plaintiff its policy 
of life insurance, containing provisions for disability benefits, at a premium of 
$210.20 payable annually on June 18th. The premium which became due June 18, 
1933, was not paid; but on July 18, 1933, within the thirty-day period of grace 
(§ 101, Insurance Law), the plaintiff requested the defendant to extend the time 
of payment, and for that purpose executed a note of extension agreement, referred 
to in the submission as a “blue note.” Therein it was agreed that the plaintiff, in 
addition to the sum of $37.50 then paid in cash on account of the premium, should 
pay the balance of $172.70, with interest at 5 per cent. on or before October 18, 
1933. However, on July 4, 1933, the plaintiff had become totally and permanently 
disabled and failed thereafter to pay the balance of $172.70 due on October 18, 
1933. On June 29, 1934, the plaintiff, nevertheless, tendered to the defendant the 
arrears of premium amounting to $395 and demanded reinstatement of the policy, 
contending that the note had cured any default existing prior thereto, and had 
continued the policy in force until October 18, 1933, thus entitling him to recover 
for the disability which had occurred previously. The defendant refused, insisting 
that since the note had not been paid, the policy had lapsed for nonpayment ot 
the premium due June 18, 1933. The plaintiff demands judgment directing the 
defendant to reinstate the policy and for the monthly disability benefits less the 
amount of the unpaid note due October 18, 1933, with interest thereon. The 


defendant demands judgment declaring that the policy lapsed for nonpayment of 
the premium due June 18, 1933. 


The policy, in section 1, subdivision 4, under the title “Disability Benefits’ 
provides: “In the event of default in payment of premium after the Insured has 
become totally disabled, the policy will be restored upon payment of arrears Oo! 
premium with interest at 5%, provided that due proof that the Insured is totally 
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and presumably permanently disabled, as herein defined, is received by the Com- 
pany not later than six months after said default and the benefits under this 
section shall then be the same as if said default had not occurred.” 

[1] The note provides in part, as follows: “That although no part of the 
premium due on the i8th day of June, 1933, * * * has been paid, the insur- 
auce thereafter shall be continued in force until midnight of the due date of said 
note; That if this note is paid on or before the date it becomes due, such payment, 
together with said cash, will then be accepted by said Company as payment of 
said premium, and all rights under said policy shall thereupon be the same as if 
said premium had been paid when due; That if this note is not paid on or before 
the day it becomes due, it shall thereupon automatically cease to be a claim 
against the maker, and said Company shall retain said cash as part compensation 
for the rights and privileges hereby granted, and all rights under said policy shall 
be the same as if said cash had not been paid nor this agreement made, * * *.” 

There is no ambiguity in these provisions. Thereby the plaintiff agreed that, 
if he did not pay the note when due, his rights would be the same as those of 
any other policyholder who had defaulted in the payment of a premium due June 
18, 1933. The continued life of the policy was conditioned on the payment of the 
note when it matured. When the note was not paid, the conditional privilege was 
lost, and the original default as of June 18, 1933, remained. Holly v. Metropolitan 
Life Ins. Co., 105 N. Y. 437, 11 N. E. 507. Such was the clear import of the 
transaction, and such also is the construction which has uniformly been placed 
upon similar transactions in other jurisdictions. White v. New York Life Insur- 
ance Co., 200 Mass. 510, 86 N. E. 928; Eddie v. New York Life Insurance Co., 
75 Cal. App. 199, 242 P. 501; Underwood v. Jefferson Standard Life Insurance 
Co., 177 N. C. 327, 98 S. E. 832; and Sims vy. Jefferson Standard Life Insurance 
Co., 18 Ga. App. 347, 89 S. E. 445. 

[2] It is equally clear that the plaintiff's contention that the “default in pay- 
ment of premium” did not occur until after the plaintiff had become disabled 
cannot be sustained. The contention proceeds upon the theory that there was no 
default until the expiration of the period of grace on July 18, 1933, and that the 
disability having occurred on July 4, 1933, the plaintiff was entitled to the restora- 
tion of the policy under subdivision 4 of section 1 upon tender of the arrears of 
premium with interest at 5 per cent. The fallacy of the argument lies in the 
assumption that the default did not occur until the period of grace had expired 
rather than on June 18, 1933, when the premium became due. The period of grace 
was allowed to prevent a forfeiture of the policy. It did not charge the date on 
which the premium was payable. Consequently, there was default when the pre- 
mium became due and was not paid, on June 18, 1933. Otherwise, there would be 
thirteen months’ insurance for twelve months of premium. Such a construction 
would not accord with the terms nor with the intent of the policy. Furthermore, 
it does not accord with many decisions which have construed similar provisions in 
policies of life insurance. Nederland Life Insurance Co. v. Meinert, 199 U. S. 171, 
26 S. Ct. 15, 50 L. Ed. 139, 4 Ann. Cas. 480; Lipman v. Equitable Life Assurance 
Society of United States (C. C. A.) 58 F.(2d) 15; Joyner v. Jefferson Standard 
Life Ins. Co. (C. C. A.) 53 F.(2d) 745; Bankers’ Life Co. v. Burns (C. C. A.) 
30 F.(2d) 327; Hutchinson v. National Life Ins. Co., 196 Mo. App. 510, 195 
S. W. 66: Wilkie v. New York Life Insurance Co., 146 N. C. 513, 60 S. E. 427; 
Erickson v. Equitable Life Assurance Society of United States (Minn.) 258 N. W. 
736. 

_ It follows that the defendant is entitled to judgment declaring that the policy 
is no longer in effect, without costs to either party. 

_ Judgment directed in favor of defendant declaring the policy is no longer in 
effect, without costs to either party. Settle order on notice. All concur. 


ROBINSON et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 


Supreme Court, Appellate Term, First Department. May 21, 1935. 


at 280 New York Supplement 77. 
INSURANCE. 

_ lotal and permanent disability” within policy is such as renders insured 
unable to carry on same occupation in which he has been trained and has worked 
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or occupation reasonably comparable in type and remuneration to that in which 
he was employed. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

INSURANCE. 

In action on policy for benefits for total and permanent disability, portion of 
charge stating that plaintiff need only prove inability to perform substantial part 
oft his ordinary business or occupation held prejudicial error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

3. INSURANCE. 

Statements by insured in applications for automobile operator’s licenses that 
he had not suffered any physical or mental disability were not conclusive so as 
to entitle defendant, as matter of law, to dismissal of complaint for disability 
benefits under policy, but admissions went to credibility. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Municipal Court, Borough of Manhattan, Third District. 

\ction by Edward D. Robinson and others against the Equitable Life Assur- 
ance Society of the United States. From a judgment for plaintiff of $376.60 after 
trial in the Municipal Court (154 Misc. 77, 276 N. Y. S. 541), defendant appeals. 

Reversed, and new trial ordered. 

Argued April Term, 1935, before Hammer, Callahan, and Shientag, JJ. 

\lexander & Green, of New York City (James D. Ewing and John M. Pres- 
ton, both of New York City, of counsel), for appellant. 

J. J. & A. L. Weiss, of New York City (Alfred L. Weiss, of New York 
City, of counse!), for respondents. 

Per Curiam. 

[{1, 2] Total and permanent disability is such as renders the insured unable to 
carry on the occupation in which he had been trained and worked, or employment 
in work of the same general character where he may be gainfully employed in an 
occupation reasonably comparable in type and remuneration to that in which he 
was employed at the time of the claimed disability. Arico v. Prudential Ins. Co., 
241 App.. Div. 826, 271 N. Y. S. 241. The portion of the trial justice’s charge 
which stated it was not necessary for the plaintiff to be unable to perform any 
work, but simply to be unable to perform a substantial part of his ordinary busi- 
ness or occupation, constituted prejudicial error. 

[3] The statements by plaintiff in applications for operator’s licenses, in effect 
that he had not suffered any physical or mental disability (during the time of the 
disability claimed in the action), are not conclusive in the sense that the defendant, 
on proof of same, was entitled as matter of law to the dismissal of the complaint. 
Such admissions went to credibility, and defendant was entitled under appropriate 
instructions to have the effect thereof upon the credibility of plaintiff's claim of 
disability submitted to the jury. 

Judgment reversed and a new trial ordered, with $30 costs to appellant to 
abide the event. All concur. 


MULHOLLAND y. PRUDENTIAL INS. CO. OF AMERICA. 
City Court of New York, Bronx County. May 28, 1935. 


280 New York Supplement 322. 
1. INSURANCE. 

Death of insured caused by cardiac failure while an anesthetic was being 
administered for purpose of setting insured’s elbow which had been dislocated 
when insured fell from wagon held not caused by “accidental means” within 
double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Insurer’s letters, written in response to proofs of death submitted by bene- 
ficiary of life policy, containing statements which might be taken as denial of its 
liability for double indemnity but also containing language indicating that door 
was left open, for satisfactory proof, held insufficient to show waiver of proof 
that death was caused by accidental means. 


(For other cases, see Insurance, Dec. Dig. § 557.) 
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Action by Charles M. Mulholland, as administrator of the goods, chattels, and 
credits of Lydia T. Mulholland, deceased, against the Prudential Insurance Com- 
pany of America, to recover double indemnity for accidental death benefits under 
a policy issued by defendant. On defendant’s motion to dismiss the complaint. 

Motion granted. 

Patrick J. McMahon, of New York City (Andrew Byrne, of New York City, 
of counsel), for plaintiff. ; 

Solon Weit, of New York City (B. P. Goldman, of New York City, of 
counsel), for defendant. 

DoNNELLY, Justice. ‘ 

The action appeared in its regular order on the nonjury calendar of this 
court and was tried before me without a jury. 

The action was brought to recover double indemnity for accidental death 
benefits under a policy issued by the defendant on the life of Leo T. Mulholland. 
The pertinent provisions of the policy, with respect to accidental death benefits, 
are: “The monthly installments of the accidental death benefits specified * * * 
shall be payable * * * upon receipt of due proof that death of the insured 
occurred * * * as a result, directly and independently of all other causes, of 
bodily injuries, effected solely through external, violent and accidental means 

* provided, however, that no accidental death benefit shall be payable if 
the death of the insured resulted * * * directly or indirectly from bodily or 
mental infirmity or disease in any form.” 

About 5 o’clock in the afternoon of August 13, 1929, the insured, while wash- 
ing a coal and ice truck on which he was employed, walked backwards off the 
truck, landed on his feet, and struck his right elbow on the body of the truck. 
He felt pain in the elbow. He was then 24 or 25 years of age, unmarried, about 
five feet eleven inches in height, and weighed about 170 pounds. At about 5:30 
the same afternoon he and other employees, after quitting work, engaged in the 
game of “shooting dice,” which continued until shortly after 8 o’clock in the even- 
ing of the same day. That same evening Mulholland went to see a Dr. Martin, 
who examined him and found a dislocation of the right elbow. At the time of 
this examination Dr. Martin also found that Mulholland had a regurgitation of 
the heart, heart murmur, and a slight enlargement of the heart. Dr. Martin 
attempted to reduce the dislocation of the elbow, first without an anesthetic and 
then with an anesthetic. This reduction did not involve any use of the knife or 
the creation of an open wound. In administering the anesthesia, Dr. Martin took 
into consideration the heart condition of the insured and used an anesthetic, suit- 
able, in his opinion, to the heart condition. The dislocation was properly reduced, 
but the insured did not react from the anesthetic. He died under the anesthesia. 
Dr. Martin’s diagnosis was that the insured died from cardiac failure, possibly 
superinduced by the administration of the anesthesia. After the insured failed to 
react, Dr. Martin saw that the face of the insured had a slight bluish tinge, 
which, to him, was a further indication of cardiac failure. 

Lydia T. Mulholland, the beneficiary named in the policy, presented a claim 
to defendant for death benefits under the policy. In support of this claim, and as 
a proof of the fact of death, there accompanied the claim papers a copy of the 
death transcript of the health department of the city of New York, whereon was 
recited the cause of death as cardiac failure during surgical anesthesia. Surgical 
anesthesia does not connote the use of the knife or an open wound. 

[1] Upon these facts, there was no proof that the death of the insured was 
caused by accidental means within the meaning of the policy. Barnstead v. Com- 
mercial Travelers’ Mut. Accident Ass’n of America, 204 App. Div. 473, 198 
N. Y. S. 416; Pope v. Prudential Ins. Co. of America (C. C. A.) 29 F.(2d) 
185: McMartin vy. Fidelity & Casualty Co., 264 N. Y. 220, 222, 223, 190 N. E. 
414; Allendorf v. Fidelity & Casualty Co. of New York, 250 N. Y. 529, 166 N. E. 
311; Silverstein v. Metropolitan Life Ins. Co., 254 N. Y. 81, 171 N. E. 914; 
Reynell v. Indemnity Ins. Co. of North America, 258 N. Y. 572, 180 N. E. 337. 

In Barnstead v. Commercial Travelers’ Mut. Accident Ass’n of America, 
supra, an autopsy upon the body of the insured revealed that there was a condi- 
tion stated by one of the experts for plaintiff to be a congenital state or condi- 
tion, of unknown cause, characterized by an abnormal persistence of a gland in 
the chest which is known as the thymus gland. The experts differed as to 
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whether this was a disease; but, whether a disease or an abnormal condition, it 
was agreed that a person, the subject of it, was liable to sudden death from 
slight causes. The insured went to a dentist to have a tooth extracted. After the 
dentist administered a slight quantity of laughing gas, the deceased stopped breath- 
ing and died. The court said (204 App. Div. 473, page 474, 198 N. Y. S. 416, 417): 
“In this case the death was not occasioned by any impurity or other defect in 
the gas or any negligence or lack of skill in its administration to the insured, nor 
was it inhaled accidentally but was intentionally administered at the request of the 
insured and voluntarily inhaled by him. The insured did what he fully intended io 
do, and it was done precisely as intended. There was nothing accidental in the 
means, but only in the result which was occasioned by the condition of the insured” 
citing cases. 

In the Allendorf Case, supra, the insured wrenched and strained himself 
while lifting and moving ash cans, thereby causing a dilation of the heart, and 
death ensued. It was there held that the accident, if it may be so called, was not 
the exclusive cause of death, and judgment in favor of defendant entered upon 
dismissal of the complaint by the court at Trial Term was affirmed. The distinc- 
tion between a morbid or abnormal condition of such quality or degree as to be 
fairly described as a disease or an infirmity, and a condition abnormal or unsound, 
yet so remote in its potential mischief that common speech would call it not a 
disease or an infirmity, but at most a predisposing tendency, is illustrated by 
number of examples in the Silverstein Case, supra, to instance those occasions in 
which recovery was allowed for death due to accidental means. But in that case 
the court said (254 N. Y. 81, page 85, 171 N. E. 914, 915): “There will be no 
recovery under a policy so written where an every day act, involving ordinary 
exertion, brings death to an insured because he is a sufferer from heart disease” 
—citing Allendorf v. Fidelity & Casualty Co. of New York, supra. 

[2] The only remaining question is, Did defendant waive receipt by it of due 
proof that the death of the insured was caused by accidental means, as defined by 
the policy? Plaintiff asserts that defendant did so waive, and he bases this con- 
tention upon a letter written by defendant, which reads: “* * * ‘The acci- 
dental clause in the policy provides that the.amount of accidental death benefit 
specified will be paid if death result, directly and independently of all othe: 
causes, from bodily injuries, effected solely through external, violent and acci- 
dental means, that such death must occur within sixty days of the accident, and 
that no accidental death benefit will be paid if death result directly or indirectly 
from bodily or mental infirmity or disease in any form. 

“The insured fell from a wagon August 13, 1929, and dislocated his shoulder. 
This is not considered a serious or a fatal injury. His employer obtained a doctor 
and it appears that an anesthetic was administered while the shoulder was being 
set, from the effects of which he died. His death did not result from the fall but 
was caused by the anesthetic which he voluntarily took on the advice of his 
doctor, and therefore the means or cause of death was not accidental.” 

Before the trial of this action affirmative proof of the cause of death as 
cardiac failure was submitted to defendant on behalf of the beneficiary named in 
the policy. Neither in that proof nor in the evidence adduced at the trial did 
plaintiff show that the death of the insured occurred as the result, directly and 
independently of all other causes, of bodily injuries effected solely through acci- 
dental means. It is true that defendant’s letter contains statements which may be 
taken as a denial of its liability for double indemnity. But there is nothing in the 
language of the letter indicative of defendant’s intention to close the door to the 
submission by plaintiff of satisfactory proof of death by purely accidental means. 
As a matter of fact, the opening paragraph of defendant's letter refers to a pre- 
vious communication from the former attorney for the beneficiary named in the 
policy, the defendant’s answer thereto, and a statement showing that defendant 
had been waiting for a period of four months for a reply. This does not sound 
like an unqualified refusal by defendant of any further correspondence upon the 
subject. Defendant was not called upon to say that, if plaintiff contradicted the 
proof previously submitted, liability might exist. Wachtel v. Equitable Life Assur- 
ance Society, 266 N. Y. 345, 194 N. E. 850. It may be that it would have been a 
meaningless gesture to continue the negotiations. But this futility cannot be charged 
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to defendant. Plaintiff had not the necessary proofs, and knew he could not fur- 
nish them. 


Defendant’s motion to dismiss complaint is granted. Exception to plaintiff. 
Ten days’ stay and thirty days to make and serve case. 


FORSTER v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. May 28, 1935. 
280 New York Supplement 400. 
1. INSURANCE. 


Where verdict awarding plaintiff death benefits under life policies, where 
insured had disappeared, rested upon a slender basis, permitting plaintiff to testify 
that premium collector for insurer had told plaintiff not to pay any more pre- 
miums upon policy held reversible error, since only purpose of testimony must 
have been to persuade jury that insurer was inclined to concede that insured was 
dead. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


Action by Minnie Forster against the John Hancock Mutual Life Insurance 
Company. From a judgment for plaintiff and an. order denying a motion for a new 
trial on the minutes, defendant appeals. 

Judgment and order reversed, and new trial granted. 

Argued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Dudley, Stowe & Sawyer, of Buffalo, for appellant. 

Dominick & Dominick, of Buffalo, for respondent. 

Per Curiam. 

Plaintiff was erroneously permitted to testify—under objection and exception 
by defendant—that a premium collector for the defendant had told plaintiff not 
to pay any more premiums upon the insurance policy. The only purpose of offer- 
ing this testimony must have been to persuade the jury that defendant was 
inclined to concede that the insured was dead. The verdict for plaintiff rests upon 
such a slender basis that this error cannot be overlooked. All concur. 

Judgment and order reversed on the law, and a new trial granted, with costs 
to the appellant to abide the event. 


LEVINE v. NEW YORK LIFE INS. CO. 
Supreme Court, Trial Term, New York County. May 27, 1935. 
280 New York Supplement 468. 
1. INSURANCE. 


Purpose of condition in life policy requiring due proof of death is that 
insurer may be able intelligently to form some estimate of his rights and liabilities 
before he is obliged to pay. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. aa 

What is generally considered due proof of death within life policy cannot be 
limited by custom prevailing in insurer’s business unless notice thereof has been 
brought to insured. 

(For other cases,*see Insurance, Dec. Dig. § 543.) 

3. INSURANCE. 

_ ,Requirement of due proof of death in life policy must be liberally construed 
in insured’s favor, and where policy fails to provide for any particular manner 
it which proof should be given, any facts furnished insurer are sufficient which 
will give assurance that event has happened on which liability to insured depends. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. INSURANCE. 

Information given to insurer’s agent about a week after insured’s death, as 
to date, place, and cause of death, held “due proof of death” within condition in 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

_ Action by Molly Levine against the New York Life Insurance Company. On 
defendant’s motions to dismiss and plaintiff's motion for direction. 

Motions to dismiss denied; judgment directed for plaintiff. 
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Reich, McNally & Lehr, of New York City (Samuel R. Golding of New 
York City, of counsel), for plaintiff. 
Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), for defendant. 
GOLDFEDER v. METROPOLITAN LIFE INS. CO. 
City Court of New York, Bronx County. June 5, 1935. 


280 New York Supplement 552. 
1. INSURANCE. 


Insured’s death as result of intentional discharge of firearm at him by unknown 
person is “accidental” within double indemnity provision of life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Evidence in action to recover double indemnity benefits under life insurance 
policy for accidental death held insufficient to show that insured committed act of 
aggression or unlawful or criminal act resulting in fatal assault on him. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Action by Rose Goldfeder against the Metropolitan Life Insurance Company. 

Verdict for plaintiff directed. 

Louis Dickstein, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (William B. Moore, of New 
York City, of counsel), for defendant. 

ADLERMAN, Justice. 

This action is brought to recover the sum of $2,000, representing double indem- 
nity benefits under a policy of life insurance issued by the defendant on February 
4, 1921, to one Abraham Goldfeder, in which the plaintiff named his mother as 
beneficiary. The provision in said policy relating to the payment of double indem- 
nity is as tollows: “The indemnity provided for herein shall be payable only if 
the death of the insured result in consequence of bodily injury effected solely 
through external, violent and accidental means, within sixty days after such injury, 
independently and exclusively of all other causes.” 

[1] At the trial of this action it was proved that on June 10, 1933, the assured 
died as a result of gunshot wounds and a fracture of the skull not self-inflicted, and 
that due proof of loss was given by the plaintiff to the defendant. While there are 
no cases in this jurisdiction with reference to the proof of accidental death where 
violent and external means are shown, except in those cases involving suicide, the 
law in the federal jurisdiction and in the jurisdiction of most of the states of th 
United States is that, where death by violent, external means is established, prima 
tacie proof is thereby made of the fact that the injuries are accidental without 
direct or positive proof on this point, as the law will not presume that the injuries 
are intentionally self-inflicted. Stanton v. Travelers’ Ins: Co., 83 Conn. 708, 78 A 
317, 34 L. R. A. CN. S.) 445; Wilkinson v. AEtna Life Ins. Co., 240 Ill. 205, 88 N. 
FE. 550, 25 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 269; Allen v. Travelers’ Protec- 
tive Ass’n of America, 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. (N. S.) 600: 
Roeh v. Business Men's Protective Ass’n of Des Moines, 164 Iowa 199, 145 N. W. 
479, 51 L. R. A. CN. S.) 221, Ann. Cas. 1915C, 813; Bohaker v. Travelers’ Ins. Co., 
215 Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 543; AEtna Life Ins Co. v. Milward, 
118 Ky. 716, 82 S. W. 364, 68 L. R. A. 285, 4 Ann. Cas. 1092: Smith v. Travelers’ 
Ins. Co., 219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 872; Hornby v. State Life 
Ins. Co., 106 Neb. 575, 184 N. W. 84, 18 A. L. R. 106: Cronkhite v. Travelers’ Ins 
Co., 75 Wis. 116, 43 N. W. 731, 17 Am. St. Rep. 184; Jones v. United States Mutual 
Acc. Ass’n of City of New York, 92 Iowa, 652, 61 N. W. 485. Death by the inten- 
tional discharge of a firearm at the insured by an unknown person is accidenta 
See Button v. American Mutual Acc. Ass’n, 92 Wis. 83, 65 N. W. 861, 53 Am. S! 
Rep. 900. Furthermore, it has been held that an intentional homicide is an accident 
within the meaning of an accident policy. Furbush vy. Maryland Casualty Co., 131 
Mich. 234, 91 N. W. 135, 100 Am. St. Rep. 605; Robinson v. United States Mutual 
Acc. Ass’n of City of New York (C. C.) 68 F. 825; Interstate Business Men's 
Accident Ass’n of Des Moines, Iowa v. Lester (C. C. A.) 257 F. 225. 

[2] The testimony adduced and all the circumstances point conclusively to the 
fact that the insured was “taken for a ride” and shot and killed. The body of the 
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insured was found exactly in the center of the intersection of Oakland terrace and 
Compton terrace, in the township of Hillside, N. J., which is between Newark and 
Elizabeth, on June 10, 1933, at 1:45 p.m. The insured was still alive, although there 
were several bullet wounds in his head when the police arrived. The police searched 
the body and apparently no personal effects had been removed. A gold wrist watch 
was found on the body and $34.35 in cash was found in the clothing. A diamond 
ring was also found. It is obvious from those circumstances that robbery was noi 
the motive for the killing. From the position where the body was found, at the 
intersection of two roads, it is apparent that it had been dumped there from some 
vehicle. The police thereafter, and in the same afternoon, searched the apartment 
in Newark occupied by the insured and his wife, and at the bottom of a golf bag 
in the apartment three loaded guns were found; one was a police regulation .38- 
caliber Smith & Wesson revolver, another was a .38-caliber Colt, detective special: 
and the third was a Spanish .32-caliber automatic. It was conceded that the golf 
hag belonged to the insured. The police, after further investigation, went to an 
ofice building in Newark where the insured had an office. They searched this 
office, and found therein only some office furniture and telephones. They found 
nothing in the desks or cabinets. Apparently everything which might serve to 
identify the occupants of the office or the nature of the business conducted there 
had been removed. The door of the office bore the legend “Operators of Industrial 
Equipment.” The names of “Barton” and “Nolan” also appeared upon the door. 
The superintendent of the building testified that a man by the name of “Barton” 
rented the office and paid the rent. He later identified the insured as “Barton.” 
The superintendent was unable to say what kind of business was conducted in the 
office under the name of “Operators of Industrial Equipment.” The business of the 
insured was given in the death certificate as “real estate operator,” and his sister 
testified at the trial that, so far as she knew, her brother was engaged in the real 
estate business. 

The defendant contended that the insured was engaged in some other business, 
that something in the nature of a “racket” was conducted in the office in Newark, 
and that fact is indicated hecause the insured employed an alias, and, if a legiti- 
mate business had been conducted there, somebody would have appeared at the 
office after the death of the insured to take care of or wind up the business. It 
is also contended by the defendant that the plaintiff is not entitled to recover, and 
the so-called “aggressor” rule which has heen stated in numerous cases involving 
actions for double indemnity should be extended to a situation such as has been 
established in this case. Defendant contends that the insured was a gangster and 
had apparently been engaged in some unlawful activities, and was in the habit of 
going around armed and, in the “vernacular of the day,” was “taken for a ride” 
ind killed in typical gangster fashion, and that his death was not occasioned by 
accidental means. It has generally been held that where one, by his own unlawful 
acts of aggression, brings about an assault upon himself, which results in injuries 
ausing his death, under circumstances from which he could reasonably foresee 
that his act of aggression would bring about an assault upon himself, his death 
iesulting from such assault was not occasioned by accidental means. McGuire v. 
Metropolitan Life Ins. Co., 164 Tenn. 32, 46 S.W.(2d) 53; Horan v. Prudential Ins. 
Co. of America, 104 Pa. Super. 474, 159 A. 69; Hutton v. States Acc. Ins. Co., 267 
ill. 267, 108 N. E. 296, L. R. A. 1915E, 127, Ann. Cas. 1916C, 577; Taliaferro v. 
lravelers’ Protective Ass’n of America (C. C. A.) 80 F. 368; Occidental Life Ins 
Co. v. Holcomb (C. C. A.) 10 F.(2d) 125; Isoard v. Mutual Life Ins. Co. of New 
York (C. C. A.) 22 F.(2d) 956: Prudential Casualty Co. v. Curry, 10 Ala. App. 642, 
63 So. 852; Price v. Occidental Life Ins. Co., 169 Cal. 800, 147 P. 1175; Postler v. 
Travelers’ Ins. Co., 173 Cal. 1, 158 P. 1022; Gray v. Western States Life Ins. Co. 
Cal. App.) 298 P. 512; De Mello v. John Hancock Mutual Life Ins. Co., 281 Mass. 
190, 183 N. E. 255; Fabian v. Prudential Ins. Co., 139 Misc. 640, 249 N. Y. S. 1: 
Manno y. Metropolitan Life Ins. Co., 139 Misc. 848, 249 N. Y. S. 471; Piotrowski 
v. Prudential Ins. Co. of America, 141 Mise. 172, 252 N. Y. S. 313: Raven Hails. 
Inc. v. United States Fidelity & Guaranty Co., 142 Misc. 454, 254 N. Y. S. 589. 

The facts in the cases cited are not analogous to the case at bar. In the cases 
cited, some act of aggression or some unlawful or criminal act of the insured 
)rought upon him an assault, which resulted in death, and in all those cases it was 
held that death under such circumstances was not effected by accidental means as 
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that term was employed in the policies or certificates of insurance involved. More- 
aver, the factual distinction between the cases cited and the case at bar is that in 
the former the assault provoked by the insured followed almost immediately or 
within a comparatively short time after the acts of provocation. 

In the case of Frank v. Metropolitan Life Ins. Co., N. Y. Law Journal, May 
23, 1934, affirmed 243 App. Div. 693, 277 N. Y. S. 953, it appeared that the insured 
had a long criminal record, had been arrested a number of times, had jumped his 
bail and was a fugitive from justice, was wanted by the police for murder, and was 
engaged in the beer racket with one Waxey Gordon, who was later convicted of 
income tax frauds in connection with said racket. A motion for summary judgment 
was granted in an action brought to recover for double indemnity under a policy of 
insurance. The court in that case said: “The insured met his death while seated 
in a restaurant in Los Angeles, Cal. Three men entered, walked directly to the 
table at which the insured and another man were seated and immediately opened fire 
and killed both. This is sufficient to establish ‘external violent and accident means,’ 
as provided in the policy, and there is no proof that death was ‘sustained while or 
as a result of participation in or attempting to commit an assault or felony.’ The 
defendant’s attempt to connect the insured with participation in a felony committed 
several months previously in the City of New York is too remote (Bradley v. 
Mutual Benefit Life Ins. Co., 45 N. Y. 422 [6 Am. Rep. 115]; Murray v. New York 
iife Ins. Co., 96 N. Y. 614 [48 Am. Rep. 658]). Motion for summary judgment 
granted.” 

I am of the opinion in the case at bar that the defendant has failed to establish 
that the insured committed some act of aggression, unlawful or criminal act, which 
brought upon him an assault which resulted in his death, and the plaintiff is entitled 
to recover. 

Verdict directed in favor of the plaintiff for $2,000. Ten days’ stay and sixty 
days to make a case. 


LEWIS v. METROPOLITAN LIFE INS. CO. et al. 


Supreme Court, Erie County. June 22, 1935. 
280 New York Supplement 603. 
i. INSURANCE 

Insured’s grandson, who was made beneficiary of industrial life policies at 
time of their issuance in consideration of his agreement to pay premiums, held 
entitled to paid-up values remaining after lapse of policies as against director of 
Department of Social Welfare, which department subsequently gave insured aid 
and paid his funeral expenses, since policies became grandson’s property by 
oral assignment (Surrogate’s Court Act, § 216; Public Welfare Law, §§ 128, 129). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

INSURANCE. 

Costs in contests as to proceeds of life policies are in court’s discretion. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

3. INSURANCE. 

Beneficiary, awarded paid-up values of life policies on interpleader by direc- 
tor of Department of Social Welfare, was entitled to costs and necessary disburse- 
ments, in view of small amount involved. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Action by James Lewis against the Metropolitan Life Insurance Company, 
wherein Robert Smythe, as Director of the Department of Social Welfare of 
the City of Buffalo, was interpleaded as defendant. 

Judgment for plaintiff. 

Jacob Weissfeld, of Buffalo, for plaintiff. : 

Gregory U. Harmon, Corp. Counsel, of Buffalo (Hyman Sapowitch, ot 
Buffalo, of counsel), for defendant Smythe. 

Harris, Justice. 


[1] On interpleader herein the plaintiff and the defendant Smythe as direc- 
tor are contesting the relative rights of such parties to the proceeds of two 
industrial life insurance policies on the life of one Gendle Scott, the grandfather 
of the above-named plaintiff. The total amount involved is that of paid-up values 
of the sum of $61.05. One of the policies was issued in 1925, and the other was 
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issued in 1927. At the time of their issuance the insured lived with the plaintiff 
herein, and in consideration of the plaintiff's agreeing to pay all the premiums 
m the policies as they matured, the insured agreed that the plaintiff should be 


the beneficiary of the said policies. The plaintiff expended the sum of over 
$200 in payment of such premiums, and in May, 1931, due to the loss of his 
employment, the plaintiff was unable to further pay the premiums, and the 
policies lapsed for that reason, leaving the above-mentioned paid-up values of 
61.05. For a number of years, and during the time that the plaintiff was mak- 
ing payment of the premiums on these policies, the insured received aid from 
the Department of Social Welfare of the City of Buffalo, and on his death in 
1934 such department paid the expenses of his funeral. The policies were of 
the industrial form, and were made payable to the estate of the deceased. The 
plaintiff claims to be entitled to the proceeds of the policies because of his 
expenditures for the premiums thereon and by virtue of the agreement that he 
made with the insured that he (the plaintiff) should be the beneficiary thereof. 
The defendant director claims that the proceeds should be paid to the city 
department, and cites as authority section 216 of the Surrogate’s Court Act, 
which provides in substance that funeral expenses are a first lien and claim on 
the estate of a decedent, and sections 128 and 129 of the Public Welfare Law, 
which read as follows: 

“§ 128. Recovery from a person discovered to have property. A_ public 
welfare official may bring action against a person discovered to have real or 
personal property, or against the estate or the executors, administrators and 
successors in interest of a person who dies leaving real or personal property, 
if such person, or any one for whose support he is or was liable, received relief 
and care during the preceding ten years, and shall be entitled to recover up to 
the value of such property the cost of such relief. Any public relief received 
by such person shall constitute an implied contract. 

“§ 129. Claim on insurance. If a person, who has received relief and care 
at public expense, shall die leaving insurance, and the estate of the assured is 
named as beneficiary, or no beneficiary is named, the public welfare official shall 
be entitled to a preferred claim to be paid out of such insurance to the amount 
ff the cost of such relief and care, and for funeral expenses not to exceed 
one hundred and twenty-five dollars. If the insured leaves a widow cr minor 
children who are, or are liable to become, public charges, the public welfare 
official may, in his discretion, waive his claim to such insurance or any part 
thereof to which he would otherwise be entitled.” 
and because the plaintiff permitted the policies to lapse by reason of nonpay- 
ment of oremium. 

The court is of the opinion that the policies in question became the property 
vi the plaintiff herein by means of oral assignment when the agreement was 
made between the insured and the plaintiff that the plaintiff was to be the 
beneficiary and the plaintiff was to pay the premiums. See In re Pastore’s 
Estate, 155 Mise. 247, 279 N. Y. S. 200, 201, and authorities therein cited. This 
heing so, the Legislature could not, by enacting the above-named statutes, take 
away from the plaintiff the property rights which he had in such policies, and 
the provisions of sections 128 and 129 of the Public Welfare Law have no appli- 
cation to the facts in this action. 

{2, 3] Judgment is ordered for the plaintiff herein against the Director of 
the Department of Social Welfare. On the submission of this action there has 
been some discussion of costs. Such costs in this type of action are in the 
discretion of the court. In view of the small amount involved, and the litigation 
arising on the claim made by the director, the plaintiff herein should be compen- 
sated by the defendant director for the expenss of opposing such claim; there- 
fore the plaintiff may have $30 costs and necessary disbursements against the 
defendant director. 


MISSOURI STATE LIFE INS. CO. v. GARRITSON. No. 24515. 
Supreme Court of Oklahoma. March 5, 1935. 
Supplemental Opinion Adopted and Petition for Rehearing Denied June 4, 1935. 


45 Pacific Reporter (2d) 493. 
1. INSURANCE. 


Premium reduction coupons which were charged for in each premium in 
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addition to carriage risk of insurance, and which matured annually and could 
be used to apply on annual premiums or left with insurance company to acquire 
iully paid life policy, held “dividends” (St. 1931, § 10524, subd, 8). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 
2. INSURANCE. 

Premium reduction coupons for which additional charge was made in life 
policy premiums, and which insurance company permitted to be applied on annual 
premiums or left with company to procure fully paid policy, should on insured’s* 
default be applied to purchasing extended policy for purpose of avoiding forfeiture 
(St. 1931, § 10524, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Syllabus by the Court. 

1. Premium reduction coupons which were charged for in each premium, it 
addition to carriage risk of insurance, and which matured annually, and could be 
used to apply on annual premiums or left with company to acquire fully paid 
policy, held to constitute dividends, since face value of each coupon either cashed 
or applied on the premium must be set aside annually by the company and held 
to the credit of the insured. 

2. Premium reduction coupons for which additional charge was made in 
premiums, and which life insurance company permitted to be applied on annual 
premiums or left with the company to procure fully paid policy, should, on 
insured’s default in payment of premiums, be applied to purchasing extended 
policy so as to avoid forfeiture under St. Okl. 1931, § 10524, subd. 8, providing 
that, in event of default in premium payments, after premiums have been paid 
for three years, insured should be entitled to stipulated form of insurance whose 
net value shall be equal to reserve at date of default and dividend additions 
thereto, less any existing indebtedness to the company, since premium reduction 
coupons constituted dividends. 

Appeal from District Court, Nowata County; Wayne W. Bayless, Judge. 

Action by Carrie Kinnie Garritson against the Missouri State Life Inusurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hulette F. Aby, William F. Tucker, and Frank Settle, all of Tulsa, for 
plaintiff in error. ; 

J. Wood Glass and Glenn H. Chappell, both of Nowata, for defendant in 
error. 


PROCTOR et al. vy. ROYAL NEIGHBORS OF AMERICA et al. No. 25376. 
Supreme Court of Oklahoma. April 23, 1935. 
Rehearing Denied June 11, 1935. 
45 Pacific Reporter (2d) 734. 
1. INSURANCE. 

Where insurer, sued on life certificate, filed answer stating that original 
beneficiary claimed amount due under life certificate on theory that insured was 
acting under undue influence at time she requested change of beneficiaries, original 
heneficiary held properly made party defendant (St. 1931, §§ 157, 158). 

(For other cases, see Insurance, Dec. Dig. § 813.) 

Syllabus by the Court. 

1. When defendant's answer shows the necessity of additional parties and 
presents facts which if true should bar plaintiff's recovery, it is not error to 
overrule plaintiff's motion for judgment of the pleadings. 

2. When it is made to appear that a determination of an action cannot be had 
without the preserice of others not parties to the proceedings, and who art 
interested in the subject-matter of the litigation, the court may of its own motion 
order them brought in and made parties. 

Appeal from District Court, Okmulgee County; Mark L. Bozarth, Judge. 

This is an action by Billie J., and Joe L. Proctor, by Lewis Owens, their 
guardian, against the Royal Neighbors of America to recover on a certificate 
of insurance. From an order overruling motion for judgment on the pleadings 
and making Francis J. King additional party defendant, plaintiffs appeal. 
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Affirmed. 

James M. Hays, James M. Hays, Jr., and Joseph C. Hays, all of Okmulgee, 
for plaintiffs in error. 

Lendon A. Knight, of Rock Island, Ill., and Steele & Boatman, of Okmulgee, 
for defendant in error Royal Neighbors of America. 


RIEBEL v. PRUDENTIAL INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. June 29, 1935. 
179 Atlantic Reporter 447. 
1. INSURANCE. 

Where life policy properly lapsed for nonpayment of premium, burden of 
proof of necessary facts compelling reinstatement was on plaintiff suing on policy 
after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Where life policy lapsed for nonpayment of premium, physician's statement 
that insured had had grippe for nearly three months and had not been well 
since, although he was gradually improving, and had lost weight of 20 pounds, held 
not to comply with statutory requirement for reinstatement that evidence of 
insured’s insurability satisfactory to the company be furnished, notwithstanding 
physician also stated that insured, in his opinion, was free from physical and 
mental defects, and was in good health (40 PS § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal No. 274, January term, 1935, from judgment of Court of Common 
Pleas, Luzerne County, January term, 1933, No. 504; W. Alfred Valentine, 
Judge. 

Action of assumpsit on a policy of insurance by Mary M. Riebel against the 
Prudential Insurance Company of America. A compulsory nonsuit was susutained 
by the Court of Common Pleas en banc, and plaintiff appeals. 

Affirmed. 

Argued before Simpson, Kephart, Schaffer, Maxey, Drew, and Linn, JJ. 

Herman B. Shepard and Peter P. Jurchak, both of Wilkes-Barre, for 
appellant. 

Vosburg & Vosburg, of Scranton, Richard B. Sheridan, of Wilkes-Barre, 
and A. A. Vosburg and A. Floyd Vosburg, both of Scranton, for appellee. 

Per Curiam. 


On October 11, 1930, Joseph Riebel insured his life in the defendant com- 
pany, naming his wife, the plaintiff herein and appellant on this appeal, as the 
beneficiary. The policy provided that “If any premium be not paid when due, 
as specified herein, this policy shall be void and all premiums forfeited to the 
Company, except as herein provided.” The annual premium which fell due 
October 11, 1931, and which was payable within 31 days thereafter, was not paid 
or tendered within that period, and by reason thereof the policy, according to 
its terms, became void. 

The policy also provided that “If this policy be lapsed for non-payment of 
premium it will be reinstated at any time after the date of lapse upon written 
application and payment of arrears of premium with interest at the rate of 
hve per cent. per annum, together with the reinstatement of all indebtedness, 
provided such indebtedness be not greater than the loan value of this policy 
at the time of the application for such reinstatement, and provided evidence of 
the insurability of the insured satisfactory to the Company be furnished. 

On May 31, 1932, the insured applied for reinstatement of the policy under 
the provision last quoted; in his application therefor stating: “I agree that the 
above policy shall not be in force until the Company has formally approved this 
application and delivered the Company’s official premium receipt covering the 
arrears. I further agree to accept a return of said arrears should the Company 
decline to approve this application.” On June 2, 1932, the insured paid defendant's 
agent the arrearages of premiums and received from the former a receipt which 
specified that “This receipt is issued upon the express understanding that if the 
Company declines to approve such application the above amount, less medical fees, 
it any, will be refunded, in exchange for this receipt, and that in no case shail 
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this receipt be construed as renewing or creating any liability on behalf of the 
Company under the above policy.” 

On the same day, a doctor’s report, as to the insured’s physical condition, 
was delivered to defendant. This report contained the following: 

“Q. Is [the insured’s] appearance healthy? A. Fair. 

“(Q. Give rate of pulse per minute? A. 80. 

“Q. Weight? <A. 106 pounds. 

“Q. Did you find applicant free from physical and mental defect and in good 
health? <A. Yes. 

“Remarks: Had Grippe starting March 15th, 1932, and hasn’t felt very well 
since. Gradually improving. Looks anemic. Loss of weight 20 pounds. Above 
in actual weight.” No other report was ever made as to the insured’s state of 
health. The next day he died. On June 6, 1932, the company, because of the 
unsatisfactory report as to the insured’s health, and without knowledge that he 
had died, refused the application for reinstatement, and tendered back the arrears 
of premium which had been paid in conection therewith, and later kept up that 
tender down to and including the time of the trial; but it was refused by the 
tenderee in every instance. 

Without doing anything further, except to furnish proofs of death of the 
insured, plaintiff, nearly seven months later, brought the present suit on the policy. 
In her statement of claim, nothing is said regarding the lapse or the attempt to 
have the policy reinstated, but therein she planted her alleged right to recover, 
solely on the claim that both she and the insured had “always, from the time 
of making of the policy of insurance, performed all things on her [and his] part 
to be fulfilled according to the tenor and effect of that instrument.” Admittedly 
that averment was untrue, and since no other basis of recovery was alleged, 
perhaps this fact alone would debar recovery; but as neither litigant rested the 
claim or defense thereon, but, at the trial, fought over the question of defendant's 
alleged duty to reinstate the policy, we will consider that question also. 

[1] After the evidence at the trial was concluded, the trial judge, on mo‘ion, 
entered a compulsory nonsuit, which the court en banc refused to set aside, 
whereupon plaintiff appealed. The decision below is so clearly right that but 
little can be said on the subject. Admittedly, the policy properly lapsed for nonpay- 
ment of the premium, and the burden of proof of the necessary facts compelling 
reinstatement was on the plaintiff. Admittedly, also, it was not in fact reinstated, 
and the ultimate question is, therefore, Was defendant legally required, under 
the facts above set forth, without more, to approve the application for reinstate- 
ment? We agree with the court below that it was not. 

[2] The policy provided that there should be no reinstatement unless “evidence 
of the insurability of the insured satisfactory to the Company be furnished.” 
This is the exact statutory requirement for reinstatement. Section 410 (k) of 
The Insurance Company Law of May 17, 1921, P. L. 682, 723 (40 PS § 510 (k). 
No such satisfactory evidence was ever furnished to defendant. Nor is there 
anything on this record upon which to base a claim that defendant should have 
been satisfied as “to the insurability of the insured,” from the papers furnished 
it at the time reinstatement was sought. Proof that a man who had “had Grippe 
[for nearly three months] and hasn’t felt very well since. Gradually improving. 
Looks anemic. Loss of weight 20 pounds,” is conclusive “evidence of the insur- 
ability of the insured,” cannot possibly be accepted, even though the doctor who 
thus stated his condition adds also his opinion that the insured is “free from 
physical and mental defect and is in good health.” ‘The two statements contradict 
each other, so far as uncontradicted evidence of “insurability” is concerned, and, 
in the absence of other and further proof on the subject, can avail nothing. It 
follows, that even if the court could overlook the contractual and statutory 
requirement, that “the evidence of the insurability of the insured [must be] 
satisfactory to the Company,” which, of course, it cannot do, plaintiff has furnished 
no evidence which would justify either the court or jury in so determining on 
the unsatisfactory proof appearing in this record. 

The judgment of the court below is affirmed. 





Free v. Life Ins. Co. of Virginia 


FREE vy. LIFE INS. CO. OF VIRGINIA. No. 14072 
Supreme Court of South Carolina. May 24, 1935 
180 Southeastern Reporter 28. 
INSURANCE. 


Death, in civil cases, may be proved by circumstantial evidence; but to prove 
death at particular time, evidence must be of such character as to make it more 
probable that deceased died at particular time than that he survived. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE. 

Evidence whether insured, who disappeared from county home in June, 1930, 
and whose skeleton was found in woods in February, 1932, died before lapse of 
life policy on September 15, 1930, eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4 INSURANCE. 

Where beneficiary before lapse of life policy offered to pay agent who usually 
made = lection premium for one month wail agent refused to take money because 
insured had disappeared, whether insurer waived payment of premium held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668]15].) 

Appeal from Common Pleas Circuit Court of Aiken County; J. Henry 
Johnson, Judge. 

Action by Willie Free against the Life Insurance Company of Virginia. From 
a judgment for defendant on directed verdict, plaintiff appeals. 

Reversed and remanded. 

Williams & Busbee, of Aiken, for appellant. 

Hendersons & Sally, of Aiken, for respondent. 

StTaBLER, Chief Justice. 

We gather the following from the record in this case: On June 14, 1926, 
the defendant company insured the life of one Guess Turner in the sum of 
$210; Willie Free, his nephew being designated as beneficiary. Free paid all 
premiums, which were payable weekly in advance, to August 11, 1930; the pay- 
ment on that date being the last one made. With the allowed 4-week period of 
grace included, the policy, therefore, lapsed on or about September 15, 1930. 

The insured, during the summer of 1930, disappeared from the Aiken County 
Home where he had been living, and a diligent search on the part of the authori- 
ties and others failed to disclose his whereabouts. In February, 1932, however, 
a human skeleton was found in the woods about two miles from the town of 
Montmorenci, in Aiken county, and with it were a pair of shoes, and buckles 
from a pair of overalls. The skeleton was identified by the nephews of Turner 
as his, and was claimed and buried by them. Thereafter, proofs of his death 
were filed as required by the policy, but payment of the insurance was refused. 
The beneficiary then brought this action to enforce collection, alleging the issu- 
ance of the policy, the due payment of all premiums, the death of the insured, 
and the refusal of the insurer to pay. The company interposed a general denial 
ind demanded strict proof of the allegations of the complaint. 

On trial of the case, the defendant moved for a directed verdict on the follow- 
ing grounds: (1) That the time of the death of the insured was left by the 
evidence to conjecture and surmise; (2) that the testimony affirmatively showed 
that the insured was alive when the policy became void for nonpayment of 
premiums. The court granted the motion, and from judgment entered on the 
directed verdict this appeal is taken. 

Two questions are presented for consideration: (1) 
mit error in not admitting the opinion testimony of the 
Was he wrong in refusing to submit the case to the jury? 


Did the trial judge com- 
Witness Thompson? (2) 


_ As to the first question: C. M. Thompson, the superintendent of the Aiken 
County Home, testified that Turner, who was an inmate at that place, disap- 
peared some time in June, 1930, and could not thereafter be located, although a 
thoro ugh search was made for him throughout the county; that in February, 
-A32, in the woods near the town of Montmorenci, the witness saw a human 
skeleton, and with it a pair of shoes of the kind issued at the home, and that 


Turner was wearing such shoes when he went away; that some overall buckles 
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were also found with the skeleton, and that the insured had on overalls when he 
disappeared; that Turner had a very small skull, which was the size of the one 
found in the woods; and that no other white man had left the home after June 
30th who had not been found. 

After the witness had testified as indicated, counsel for plaintiff asked him 
what was his opinion as to whose skeleton it was. Upon defendant's objection, 
however, the trial judge refused to permit him to answer the question, stating 
that he thought the witness should have more facts than he had upon which to 
base an opinion. The appellant contends that this was error, for the reason 
that the facts given were sufficient for that purpose. 

[1] While we think that Thompson should have been allowed to give his 
opinion in the matter, it appears that the error complained of was harmless. An 
examination of the record discloses that the matter of identity played no part 
in the conclusion reached by the court that a verdict should be directed; the 
motion being granted upon an entirely different ground. Unquestionably, if the 
only issue before the trial judge had been one of identity, he would have unhesi- 
tatingly, under the evidence, submitted it to the jury. 

As to the second question: In granting defendant's motion for a directed 
verdict, the trial court did so on the ground that there was no evidence on the part 
of the plaintiff directly fixing the time of Turner’s death, looking at it in th 
most favorable light, while the positive testimony of Walker, a nephew of the 
deceased and his wife, offered by the defendant, that the insured had been at 
their home some time about the latter part of September, 1930, left no other 
conclusion than that he was living at the time the policy lapsed, on or about Septem- 
ber 15th. 

The appellant argues that Judge Johnson was in error for two reasons: (1) 
In assuming that the testimony of Walker and his wife conclusively showed that 
the insured was not dead at the time the policy lapsed, as all the circumstances, 
as shown by the evidence, point to the conclusion that the Walkers were in 
error, and made an issue of fact for the jury as to the time of Turner's death; 
and (2) in not submitting the question of waiver to the jury, as there was 
positive testimony that the company, while the policy was still in force, refused 
te accept the payment of the premiums tendered it by the beneficiary. 

There was testimony to the effect that the skeleton was found in a low 
swamplike place. The deputy sheriff stated that “the bones were mighty dry and 
looked like they had been there a long time.” The coroner testified that “the 
bones were at a kind of head of a swamp down in a low place,” but that “the 
woods were not particularly thick right in there.” Dr. Boone stated that he 
examined the skeleton and that he saw it before it was removed from the 
woods; and that in his opinion the bones could have been bleached entirely 
during the summer of 1931, but that if they were protected from the sun, it 
was possible that they could have been there a year and a half or two years. 

Huckabee, who was married to a niece of the deceased, testified that it was 
about June 1, 1930, when he was notified that his uncle had left the poor house; 
that previously, when he did so, he would visit the wife of the witness afd 
would then go to his nephews, Willie and Dave Free, “from one place to the 
other”; that when he disappeared in June, the witness and the superintendent 
of the county home tried to find him; and that “we published in the newspapers 
and put his picture in the paper and I went to Augusta and broadcast it over 
the radio that he was missing and we never saw him any more.” 


As to the physical condition of Turner about the time that he left the county 
home, G. W. Burgess testified that he had known the insured for 35 or 40 years, 
and that a short while before he disappeared he was down in the community 
where the witness lived and came by his home and talked with him; and_ that 
he looked like he had had a stroke of paralysis, or something, as “he did not 
talk as plain as he did before.” 


W. J. McGarrity stated that in 1930 he was the superintendent of the Aiken 
Institute; that the institute opened its fall session on the second Monday in 
September, the 8th of the month, and that “I had several of the children of 
John E. Walker enrolled that year.” 

Walker, the nephew, said that he lived at the freight depot in 1930, down in 
front of the Aiken Lumber Company plant, and that George Turner was his uncle; 
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that two or three weeks after school started Turner came to his house and 
stayed about a week, and then went away and came back in about two weeks; 
that he told Thompson, the superintendent of the home, when he came by looking 
for the insured, that he had been there and had left the day before; that he told 
Will and Dave (nephews of the deceased) and all that came, that Turner had 
just left the home of the witness; that he did not see the picture of the deceased 
in the paper, and did not hear or know that he was being looked for before Thomp- 
son and the others came to his house and told him; and that he did not know 
where the deceased was during the months of July and August, as he had not seen 
him before the time testified to. 

Nettie Walker stated that she knew Turner, her husband's uncle, and remem- 
bered his coming to her home in September, 1930, but did not recall the date; 
that he stayed a week the first time, and then went away for two weeks and 
came back; that she knew her children were going to school the last time he 
came, and that both visits were in the month of September; that he had not 
been at her home before for years until he made these visits; and that she did 
not tell anybody that he had been to her place in September, although she knew 
that he had left the poor house in June and that they were hunting for him. 

\We may say here that the case at bar was tried with another, Huckabee 
against the same company, in which the defendant’s motion for a directed 
verdict was overruled. The testimony in the two cases was exactly the same, 
except in the Huckabee case it was conceded that the beneficiary paid the premium 
due December 15, 1930. It seems clear, therefore, that if Walker and his wife 
had not testified as they did, the trial judge would have also submitted the Free 
‘ase to the jury. We may add that in the Huckabee case the jury found for the 
plaintiff, and on appeal we affirmed the judgment; the court holding that the 
testimony was reasonably susceptible of the inference that the insured died before 
the policy lapsed on January 19, 1931. 

[2] In 17 C. J. 1176, it is said that “in civil cases, death, like any other 
iact, may be proved by circumstantial evidence”; and in 8 R. C. L. 712, that “the 
evidence need not be direct or positive, but it must be of such a character as to 
make it more probable that he died at a particular time than that he survived.” 

In Canady v. George, 6 Rich. Eq. 103, the court said: “The lapse of seven 
years, however, raises merely the presumption of death without absolutely fixing 
the date of it, at one rather than another day of the seven years, and leaves 
the date to be inferred from all the circumstances of each particular case.” 

In 17 C. J. at 1176, it is said: “Thus any facts or circumstances relating to 
the habits, character, condition, affections, attachments, prosperity, and objects 
in life, which ususally control the conduct of men and are the motives of their 
actions, are competent evidence from which may be inferred the death of one 
ibsent and unheard from, whatever may have been the duration of such absence, 
but these facts must have occurred, or the character have been recognized, 
within such reasonable time prior to the death sought to be proved that they 
may justly be supposed to afford some light tending to establish or refute it, for 
remote acts as well as remote consequences are excluded. The age as well as the 
habits and health of the absentee may also be considered.” 


[3] In the case at bar, we are of opinion that the facts and circumstances, 
as disclosed by the evidence, made a jury question as to the time of the death of 
the insured; the issue of identity not being seriouly contested. Turner was over 
00 years of age, and Burgess testified that when he saw him just before his 
tinal disappearance, he seemed to be in bad health. It appears from the testimony 
that it was his custom to visit those of his family to whom he was attached 
and to whom he had made his insurance, but that he did not do so after he left 
the home in June. It was also undisputed that a thorough search was made 
by the authorities and others to locate him, which Thompson testified was done 
tlore September; and that notices of his disappearance, with his picture, were 
put in the newspapers, and a broadcast was made over the radio in an effort to 
discover his whereabouts; from all of which it might be inferred that if he 
uad been alive during that time some one would have seen him and reported the 
lact, as the skeleton alleged to be his was found within the confines of Aiken 
county, 


In any event, we do not think that the testimony of Walker and his wife, in 
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the face of all the facts and circumstances shown, was at all conclusive that the 
insured did not die before September 15, 1930. They undertook to fix the time 
of his alleged visits by reference to some other time, namely, the opening of the 
Aiken Institute, September 8th, as testified to by the head of that institution. 
No exact date of such visits could be fixed by them, and the question whether 
they were in error or confused as to the time was a matter for the jury. 

[4] In addition to this, Willie Free, the beneficiary, testified that before the 
policy lapsed he offered to pay the defendant’s agent, who usually made the 
collection, the premium for one month, but that he refused to take the money 
because the insured “was gone.” T. J. Beard, a witness for the plaintiff, stated 
that he was present at the time, and that such offer was made by Free and 
refused by the agent. We are of opinion that this testimony made a question 
of fact for the jury. as to’ whether the defendant waived the payment of the 
premium. 

The judgment of the circuit court is reversed, and the case remanded for a 
new trial. 

Carter and Bonham, JJ., and T. S. Sease and A. L. Gaston, A. A. JJ., concur. 

BALDWIN v. METROPOLITAN LIFE INS. CO. No. 14060. 
Supreme Court of South Carolina. May 9, 1935. 
180 Southeastern Reporter 31. 
INSURANCE. 


Insurer, having denied liability to insured under group policy before expiration 
of three months’ period after receipt by insurer of proof of total disability, waived 
provision of policy that right to recover did not accrue until expiration of such 
period. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

INSURANCE. 

Evidence as to whether insured’s alleged total disability occurred during cover- 
age of group policy while insured was in employ of corporation taking out policy 
held for jury. 

For other cases, see Insurance, Dec. Dig. § 668[1].) 

\ppeal from Common Pleas Circuit Court of Laurens County; C. C. Feather- 
stone, Judge. 

Action by Charlie Baldwin against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

\thrmed. 

Carlisle, Brown & Carlisle, of Spartanburg, for appellant. 

Huff & Huff, of Laurens, for respondent. 

BoNHAM, Justice. 

The respondent was insured under a group policy issued by the appellant 
company to the employees of Brandon Corporation. The policy contains the 
usual disability clause. The action is brought to recover upon the allegations 
of total disability sustained under circumstances which bring the insured within 
the coverage of the policy. The answer sets up a general denial and, inter alia, 
that the alleged total disability did not occur while plaintiff was in the employ 
of Brandon Corporation; that the right to recover did not accrue until three 
months after the receipt by the company of proof of the total disability of the 
insured: and that the action was commenced before the expiration of the said 
period. 

The case was heard by Judge Featherstone with a jury. 

Motions for nonsuit and directed verdict were made by defendant upon the 
grounds that the action was prematurely brought, and because there is no evidence 
to support a reasonable inference that the plaintiff became totally and permanently 
disabled while insured under the group policy sued on. 

[1] Both motions were denied. His honor held that the company, having 
denied liability before the expiration of the three months’ period, had waived that 
provision of the contract. He said: “There is a reason for that requirement, in 
order that the Company may have time to investigate it. But when the plaintiff 
submits proof of loss which the Company says is not sufficient, it seems to me 
that a denial of liability would be a waiver of that provision of the contract 
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The ruling is sound; we concur in it. 

|2] His honor held that there was evidence that the alleged total disability 
occurred during the coverage of the podicy while plaintiff was in the employ 
of Brandon Corporation. The plaintiff directly and frequently so testified. True, 
there was evidence which tended to contradict him, while made an issue for the 
jury, which has been decided against defendant. 

The appeal is upon exceptions which rest upon the two grounds upon which 
the motions for nonsuit and directed verdict were predicated. 

We find no error. 

Judgment affirmed. 

Stabler, C. J., Carter, J., and T. S. Sease and A. L. Gaston, A. A. JJ., concur. 


HUCKABEE v. LIFE INS. CO. OF VIRGINIA. No. 14067. 
Supreme Court of South Carolina. May 21, 1935. 
180 Southeastern Reporter 32. 
1. INSURANCE. 


Evidence in action on life insurance policy held sufficient to take to jury 
question whether deceased person’s remains, found after insured’s disappearance, 
were those of insured. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Evidence in action on life insurance policy held sufficient to take to jury 
question whether insured died before policy lapsed for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Common Pleas Circuit Court of Aiken County; J. Henry 
Johnson, Judge. 

Action by Jessie Huckabee against the Life Insurance Company of Virginia. 
judgment for plaintiff, and defendant appeals. 

\ffirmed. 

Hendersons & Salley, of Aiken, for appellant. 

Williams & Busbee, of Aiken, for respondent. 

CartER, Justice. 

This action, by Jessie Huckabee, as plaintiff, against Life Insurance Company 
of Virginia, as defendant, commenced in the court of common pleas for Aiken 
county, December 23, 1932, was instituted for the purpose of recovering judgment 
against the defendant in the sum of $185, together with 7 per cent. interest thereon 
from March 1, 1932, based on a policy of insurance issued by the defendant upon 
the life of George Turner, dated March 27, 1929, whereby the defendant obligated 
to pay to the plaintiff, a niece of the insured, as_ beneficiary 


thereunder, the 
amount 


for which the policy was issued, upon the death of the insured, on 
condition that the premiums stipulated in the policy should be paid as required 
under the terms thereof. In response to the allegations of the complaint the 
defendant interposed a general denial. Issues being joined, the case was tried 
at the November, 1933, term of said court before his honor, Judge Henry Johnson, 
and a jury, resulting in a verdict for the plaintiff for the full amount involved 
in the suit. From the judgment entered on the verdict, the defendant, pursuant 
to due notice, has appealed to this court. 

The case was tried in the lower court jointly with the case of Willie Free 
against the same defendant, and there is pending in this court an appeal in that 
case, also, but separate opinions in the cases will be filed. In this, the Huckabee 
case, the appellant asks a reversal of the judgment in the lower court on the 
following allegations of error imputed to the trial judge: “(1). On the ground 
that the Presiding Judge erred in refusing to sustain defendant’s motion for a 
dire cted verdict made on the ground that the testimony left to conjecture and 
surmise alone the determination of the time of the death of George Turner; it 
being submitted that the Court should have sustained the motion for a directed 
verdict upon the grounds made, it appearing from the whole testimony that the 
time of the death of George Turner was unknown, no testimony being presented 
that George Turner was alive on the 15th day of January, 1931, and that the 
testimony left to conjecture and surmise the determination of the date of the 
death of the said George Turner. It is submitted that under the law and the 
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decision of the Supreme Court of South Carolina that the truth of the basic 
fact involved; namely, whether George Turner was dead or alive on the 15th 
day of January, 1931, when the policy in question finally lapsed, may not be left 
to conjecture and surmise.” 

It is admitted that proof of death was filed, and it clearly appears from the 
record in the case that the premiums on the policy involved were paid until 
December 15, 1930, and, under the terms of the policy, this payment carried the 
policy until December 22, 1930, and, further, that under the provisions in the 
policy for a grace period of four weeks the policy did not expire for nonpay- 
ment of premiums until January 19, 1931. It appears from the transcript of 
record that the insured, the said George Turner, disappeared some time during 
the year 1930, and, according to the agreed statement set forth in the transcript 
of record, it is conceded that the sole question involved in the appeal is whether 
there was sufficient testimony to take to the jury the question of whether George 
Turner was alive on the 15th day of January, 1931, when the said policy finally 
lapsed. 

{1, 2] According to the record before us, the facts in the case necessary for 

a decision of the questions involved, briefly stated, are as follows: The insured 
was in the County Home at Aiken, S. C., and, as stated, disappeared some 
time in the year 1930, the exact date of his disappearance not being established. 
Later, about two years after the disappearance from the said County Home, a 
skeleton and certain other evidence referred to in the testimony were found about 
two miles from the town of Montmorenci. Were these the remains of the 
insured, George Turner? If so, when did he die? As bearing directly on these 
questions, we quote herewith the following testimony, as disclosed by the record, 
of C. M. Thompson, superintendent of said Aiken County Home: 
: “IT am Superintendent of the Aiken County Home. George Turner was an 
inmate there. As well as I remember, it was some time in June of 1930 when 
I saw him last. I drove mighty nearly over Aiken County a time or two to 
find him. 


“On or about the 10th day of February, 1932, about a mile off in the woods 
from the dirt road going out from Montmorenci, I saw a skelton consisting of 
ribs, backbone, hipbone, legs and skull, also a pair of shoes. The shoes were just 
like those issued by me at the County Home. George Turner was wearing a 
pair of shoes like those when he left. I left these things at the Courthouse. 
I had had no white men leave the County Home with shoes on before Mr. 
Turner left that I did not hear from any more. The shoes were tan shoes and 
every day work shoes with broad toe and cap. I found some overall buckles. 
Mr. Turner had on overalls when he left the Home. There was no sign of flesh 
there. The bones were bleached from exposure to the weather. No white man 
had left the Home since June 30th, that I did not find. The skull was small and 
Mr. Turner had a very small skull. 

“Q. In your opinion, Mr. Thompson, after giving those facts that you have— 
what is your opinion—in your opinion whose skeleton was it? ay 

“Mr. Henderson: I object to that, as that is what we are investigating. — 

“The Court: Our Courts have held that a layman can give his opinion attet 
stating the facts, but I think he has to have more facts than this witness has 
testified to to base his opinion on. 

“The Court: Did the County bury the skeleton? 

“Witness: No, sir, I never have seen them since I turned it over to the 
Sheriff. 

“Mr. Turner was a tall man and those bones were tolerably tall. The shoes 
were like the same shoes I gave him, but I could not swear they were. These 
shoes (the shoes found with the skeleton) looked like the shoes that he wore 
from the County Home.” 


On cross-examination of Mr. Thompson, he made this further statement in the 
case: “Nobody else disappeared from the County Home. We had some to leave last 
vear and say they were going back where they came from. And one left last week 
and said he was going to get him a job, but there has been no other case with a 
death involved.” 

In the additional testimony given by this witness, C. M. Thompson, he made no 
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material change in his testimony, quoted above, bearing on the questions involved 
herein. 

As further bearing on the question involved, we quote the following testimony 
oe, on the trial by the witness, David Free: 

am Mr. Turner's nephew. I remember the occasion of my uncle leaving the 
Poor ‘ee I have not seen him since and we have made a search for him. I 
searched for him a good deal and others have too. Before he left the Poor House, 
I had seen him pretty regularly, down at my house and at the County Home. 

Did you ever see these shoes before? (showing the witness the shoes in 

evidence). <A. Yes, sir. 

“Q. Who had them when you saw them? <A. George Turner. 

©. Why do you say that? A. Because he was down there home and they 
were practically new shoes and he had a bunion or something on his toe and he 
tried to get me to fix it, and I took my knife and cut inside and there is the mark 
[ cut in there (indicating to counsel), and that is the reason I know it was him. I 
tore out a little piece as I could not get the knife in there very good. 

Q. Show that to Mr. Henderson. A. You can see where the knife cut in 
there, and I know it is the shoe. 

This is what you are talking about here—this little strip? A. Yes, sir, you 
an see where it is cut there and that is where I tried to cut it. It is on the border 
t the big toe. 

“QO. Mr. Free, is that shoe there, come here and show the jury that please, is 
that where you gouged out? A. Yes, sir. The bunion was on his big toe. He had 

teeth. The remains were buried at Piney Grove Church where my relatives 
were buried. Dan Boyd, my brother, and Huckabee and I buried the remains. My 
ncle had no horse or automobile, but walked.” 

Cross-Examination. 

“I said he had the bunion right under there and under the ball of the big toe 
nd at that knuckle. I saw the bunion. I tried to fix it by. gouging. 

“Q. You tried to fix it by gouging it with the knife? A. Yes, sir, but the poor 
old fellow was disabled to do anything, and he was sitting there crying on my front 
porch, and they were practically new shoes, and I tried to move it, but I could not 
get my hand down in there. 

(). The leather was still there to rub against him? A. Yes, sir, I did that 
about two weeks or maybe three weeks before he was missing from the Poor 
House. I could not tell you to save my life the date it was. The year was 1930.” 

\s bearing on the question involved, we also quote the following from the 

stimony of the witness, Will Free: “We put the remains that were found, in a 
box and carried them to Pine Grove Cemetery and buried them where our relatives 
are buried. My uncle was a tall and slender man, and that was a man’s skeleton 
that resembled my uncle’s. He had a high-up forehead and he was grey-headed and 
there were a few grey hairs back on that skeleton. My uncle had no teeth and we 

ound none with these bones.” 

In the course of his testimony the witness D. T. Huckabee, husband of the 
plaintiff, testified on the question involved to the following effect: 

“My wife, Mrs. Jessie Huckabee, was, before her marriage, Jessie Free, a 
niece of Mr. George Turner. We got the skeleton and shoes from the Sheriff's 
‘fice and buried the skeleton at Pine Grove. 

“The policy of insurance still belongs to my wife. I paid the premiums on it 
for her myself. This book, Exhibit # 7, is her book, and it shows that the last 
payment was made on the 12th month and 15th date, 1930. I think about the Ist of 
June, 1930, we were notified that he had left the poor house. When he left pre- 
viously he would visit my wife and go down to Willie’s and then to Dave’s. There 
were three of us, and he would go from one place to the other. When he was miss- 
ing about the Ist of June, Mr. Thompson and myself went to locate him. We pub- 
lished in the newspapers and put his picture in the paper and I went to Augusta 
and broadcast it over the radio that he was missing and we never saw him any 
more. * * * My mind was satisfied that I could not locate him. Mr. Turner's 
build was high and slender and I would imagine about five feet and ten inches and 
he had a thin shaped head and he was bald on top. He had a high forehead. The 
skeleton we found had a thin head and it resembled the one Mr. Turner had, and 
I was satisfied it was his head. I saw the shoes and they were like the shoes he 
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wore. He had a pair of tan shoes and they were practically new when he went back 
to the County Home the last time, and these we found down here were tan shoes, 
There were no teeth in his head, and he had none when I last saw him. 

“The skeleton was found in February, 1932. * * * 

“He visited Mr. Casnetti and his son lived down there, but I do not know how 
far from Windsor they lived. He lived on the right of Windsor about four or five 
miles. | would say Mr. Turner was 52 or 53, or somewhere there, and probably a 
little older, but I could not say exactly. 

“This skeleton was buried at Piney Grove Church in my square. We got the 
remains on Saturday, I think, and kept them until Sunday and then we buried 
them. I had several people examine them. We buried them in a homemade box 
We have a yrave there. I have five children besides that body there.” 

We also quote the following portion of the testimony of C. P. Beard: 

“IT knew George Turner well. He was tall and slim and had a kind of high 
head and it was thin. I saw the skeleton and it was tall and the head had a 
tall, slim face and skull. * * * 

“This skeleton had no teeth and Mr. Turner had no teeth.” 

The testimony of J. T. Tarver, coroner of Aiken county, which bears on the 
question involved, reads thus: “In February, 1932, I went down below Montmo- 
renci and got a skeleton which we found on the edge of a swamp about two or 
two and one-half miles from Montmorenci, on the right hand side of the road 
leading from Montmorenci, to Beulah, down there out from Windsor. We found 
an old pair of shoes there which looked like these (indicating the shoes put in 
evidence). I think we found an overall buckle. I brought the bones to the courthouse 
‘and I think some of the family got them. The bones were dry and were scattered 
a ttle, * +” 

The witness G. W. Burgess testified that after he had viewed the remains 
in question he believed the same to be the remains of the said George Turner, 
and further stated that the shoes in question “were identically the same kind he 
had on” when he last saw him before he disappeared from the Aiken County 
Home. 

C. T. Beauford, deputy sheriff for Aiken county, in the course of his testi- 
mony, stated, in effect, that he found the skeleton and shoes referred to about 
two miles from Montmorenci and about one-half of a mile from the road, and 
further testified in this connection that the bones referred to were dry and 
looked as if they had been there a long time. 

The exceptions to which we have referred in this case are based upon the 
alleged error that the trial judge committed in overruling the motion for a 
directed verdict, which motion was based upon the ground that the time of the 
death of George Turner is left to conjecture and surmise by the evidence, and 
that the policy became void at the end of the four weeks after the premiums 
were not paid. As stated above, it is conceded by the parties litigant that only 
two questions arise: Were the remains in question the remains of George 
Turner, and, if they were, when did he die? After a study of the entire record 
in the case, and especially the testimony to which we have referred above, it 
is our opinion that these questions were proper qeustions for the jury. The 
testimony is clearly sufficient to raise a jury question as to whether the remains 
in question were the remains of George Turner. Then it becomes a question 
as to when he died, that is, whether he died within the time the policy was ot 
foree or after the policy had lapsed. In our opinion, the testimony is reasonably 
susceptible of the inference that he died before the policy lapsed, that is, before 
January 19, 1931. Therefore, it was proper for the trial judge to refuse to 
direct a verdict and submit the issues to the jury. 

The exceptions are, therefore, overruled, and the judgment of the lower 
court affirmed. 

Stabler, C. J., Bonham, Jr., and T. S. Sease and A. L. Baston, A. A. JJ., concur. 


FORD v. NEW YORK LIFE INS. CO. No. 14012. 
Supreme Court of South Carolina. March 5, 1935. 
180 Southeastern Reporter 37. 


3. INSURANCE. 
Insured was not required to submit to corrective surgical or medical treatment 
to recover benefits for disability under life policies where policies did not require 
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submission to surgical treatment and provided for cessation of disability payments 
if insured should later recover. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

In actions by insured on life policies for disability benefits, evidence of possi- 
bility of insured’s future recovery held incompetent where policies provided for 
cessation of disability payments in event of insured’s recovery. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

5. INSURANCE. 

“Total and permanent disability” within life policy is inability to do substantially 
all material acts necessary to prosecution of insured’s business or occupation in sub- 
stantially his customary manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

Evidence of insured storekeeper’s incapacity to perform physical or manual 
labor as result of intestinal sepsis held sufficient to make issue for jury of total and 
permanent disability in action on life policies, where in connection with his work 
‘nsured operated small farm and personally drove truck which he loaded and 
unloaded. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. INSURANCE. 

Insured is required to file proof of disability with insurer in order to recover 
disability benefits under life policy. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

\ppeal from Common Pleas Circuit Court of York County; P. H. Stoll, Judge. 

\ctions by John M. Ford against the New York Life Insurance Company. 
judgment for plaintiff, and defendant appeals. 

\ffirmed. 

Osborne & Butler, of Spartanburg, and McDow & Hildebrand, of York, for 
appellant. 

Hart & Moss, of York, for respondent. 

C. J. Ramace, Acting Associate Justice. 

On May 10, 1933, the respondent herein commenced two actions in the court of 
ommon pleas for York county. 

Each action was for the recovery of certain disability benefits alleged to be due 
under two separate policies of insurance, together with premiums paid during such 
period of disability. 

On October 31, 1921, John M. Ford, the plaintiff, was issued two policies of 
insurance with the appellant-company. The policies were of the same date, each 
in the sum of $2,000, and each identical in wording. The only difference was in 
the number of the policies. 

On April 12, 1932, John M. Ford became totally disabled and on that date 
made proof to the defendant-compariy of his disability, and demanded payment of 
$20 per month under each policy, this being the monthly payment provided in the 
policies in case of total and permanent disability. This demand was refused, and 
action was brought on each policy, asking for the sum of $260, representing thir- 
teen months’ disability at $20 per month, and also the sum of $80.70, premiums 
paid on each policy during this period of disability and which, under the terms of 
the policy, he was entitled to recover if disabled. 

The complaint alleges that proof of disability was duly made. The defendant 
admits that plaintiff did furnish some forms in which he claimed to have been 
totally and permanently disabled, but denied that he was totally and permanently 
disabled. The preof of disability, as filed by plaintiff, is not set forth in the 
printed case, as prepared by appellant, and its contents are referred to in the cross- 
examination of Dr. Dulin. 

[1] By exception 1 the appellant alleges error in requiring a consolidation of 
the two actions. The policies in question were identical as to dates, amounts, and 
provisions. They differed only as to numbers. Suits on both policies were started 
the same day. The testimony and law were applicable alike to each policy. Ii 
there had been two trials, one on each policy, the second trial would have been but 
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a repetition of the first, with the same witnesses and the same testimony. The 
court, in order to save time and the expenses of the trial, consolidated the two 
suits for trial. 

The appellant admits, in its brief, that the plaintiff could have at the outset 
consolidated the two actions by setting forth separately in the same complaint. 
This could have been done pursuant to provisions of the statutes. Section 487, 
Code 1932. 

Quoting from 1 R. C. L. page 359: “It is a common practice to consolidate 
actions pending in the same Court that might have been brought in one action, the 
purpose of the consolidation being to prevent a multiplicity of suits. Formerly it 
was considered that a Court of chancery had no power to consolidate causes pend- 
ing therein, but the rule at the present day is the same in equity as at law. Inde- 
sores of Statutes, the power of consolidation has been exercised with the 

satest freedom, according to the will of the particular Judge before whom the 
Stade consolidated have been pending, to subserve the interest of the parties and 
the public. * * * The consolidation of actions is not, in the absence of ‘Statutes, a 
matter of right but rests in the sound discretion of the Court, and its discretion 
will not be interfered with unless abused. The actions sought to be consolidated 
must be pending in the same Court, and generally between the same parties, though 
not always, and should relate to substantially the same question or transaction 
involving substantially the same defenses, providing a defense is intended.” 

Applying the tests above set forth, we find that each of same causes was pend- 
ing in court and between the same parties and relates to the same question. It 
took the same proof to make out the allegations of the complaint, and the defense 
in each case was identical. The court properly consolidated the two actions for 
the purpose of trial. 

In the case of Barrett v. Broad River Power Company, 146 S. C. 85, 143 S. E 
650, 653, Mr. Justice Blease quotes the above citation from Ruling Case Law with 
approval and further says: 

“Speaking tor this court, Mr. Justice McIver said: 

‘It has long been settled, in this state at least, that a motion to consolidate 
is addressed to the discretion of the court; not, of course, an arbitrary or a 
capricious discretion, but a legal discretion, to be exercised in view of all the 
surrounding facts and circumstances. Pelzer Mfg. Co. v. Sun Fire Office, 36 
S. C. 213, 15 S. E. 562.” And further he says: “When two causes of aation 
pleaded are so allied in substance, time, and parties as to make them so akin, 
they may be tried together. Cline v. Southern Railway, 110 S. C. 534, 96 S. E 
S32. When they may be tried together, and there is no real good reason for 
separate trial, why should they not be tried together? 

“Although the provision quoted from the Code may have been enacted for 
the benefit, mainly of plaintiffs, it can, and_ should, be invoked, in a proper 
instance, for the protection of defendants. While a plaintiff has the right, in 
the first instance to elect if he will unite his several causes of action in:one 
suit, the court, as shown by the authorities before mentioned, may require him 
to try all of them together, if he refuses to —. 

And again quoting from the same case: “Where actions may be properly 
consolidz ated without injury to any of the nites, that course should be taken 
to prevent a multiplicity of suits, to save costs to the parties themselyes, to con- 
serve the time of the court, to clear congested dockets, and to help the tax- 
pavers, who bear the expenses of maintaining courts.” 


In the case of Byrd v. State Highway Department, 159 S. C. 181, 156 S. E 
454, 455, the question of consolidation was again before the court, and the Bar- 
rett Case, supra was approved, and Mr. Justice Stabler, in passing upon an 
appeal from an order refusing motion of the defendant to consolidate for trial 
four separate cases brought against it by plaintiff, says: “The four actions now 
hefore us are all in tort and grew out of the same act or acts of alleged neg- 
ligence, or the same transaction; they are pending in the same court, between 
the same parties, and involve substantially the same defense and all of them 
might have been united in one complaint. The motion for consolidation, there- 
fore, should have been granted.” 

Likewise in the case of Bishop v. Bishop, 164 S. C. 493, 162 S. E. 756, the 
court again passed upon the question of consolidation for trial, but held in the 
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Bishop Case that the five cases should have been tried separately because the 
yarties were not the same, the injuries were different in nature and degree and 
hence held that the court was in error consolidating the causes for trial. 

The trial judge properly consolidated the two actions in this case for trial 
because they grew out of the same or like contracts, they are pending in the 
same court, between the same parties, and involve the same defenses, and both 
of them could have been united in one complaint, and hence the trial judge has 
not abused his discretion, but, on the contrary, has properly exercised such. 

[2] By exception 2 it is alleged that the presiding judge committed error in 
refusing to permit appellant's counsel to cross-examine the respondent on the 
cuestion ot the details of his activities, before and after the date of his alleged 
disability. Counsel for the appellant cross-examined the respondent herein in 
the minutest detail with reference to his activities in 1931, prior to the date of 
alleged disability, in connection with the operation of his store and with refer- 
ence to his dealings in produce, cord wood, corn, hogs, and different things. The 
respondent was examined with reference to his operation of a truck with refer- 
ence to his farming activities; with reference to his work for the York county 
elief counsel. And throughout the cross-examination, it appears that all of the 
vets and doings of the respondent were inquired into by appellant's counsel, and 

pellant’s counsel had opportunity afforded him for a full and complete com- 
parison of respondent's activities, both before and during his disability. 

The appellant alleges that the presiding judge committed error in stopping 
nim in his cross-examination with reference to cord wood. It will be noted 
that the rcpndens had been examined at length concerning his dealings in 

rd wood and live stock, and the court simply kept counsel from repeating or 
wering the same ground several times. This cannot be urged as error. 

As this court has said where evidence is merely cumulative it is not error 
to exclude the same. This was held in the case of McClintock y. Railway Com- 

ny, 8 S. C. 58, 6 S. E. 1009. To the same import see the cases of Beaudrot 
Southern Rwy. Co., 69 S. C. 160, 48 S. E. 106; Talbert v. Western Union Tel. 
Co., 83S. C. 68, 64 S. E. 862, 916; Wyatt v. Cely, 86 S. C. 539, 68 S. E. 657. 

Exceptions four, five, eight, eleven, twelve, thirteen, fourteen, and fifteen 
wlege error on the part of the presiding judge as to his rulings on the question 
f cure. 

Of these, exceptions four, five, and eight relate to the refusal of his honor 

permit cross-examination and examination of medical witnesses on the ques- 
tion of treatment and cure of the plaintiff. The appellant examined Dr. Dulin, 
i witness for the plaintiff, as to the possibility of cure and what would correct 
the condition of respondent’s health, and certainly the court did not prevent 
appellant from an examination as to the possibility. of cure. 

The court charged the jury, at the request of the appellant: “If you find 
fhat Mr. Ford is and has been suffering from intestinal sepsis, but that it is 
not a total and permanent disability, but is a condition which, by proper treat- 
ment, can be remedied or corrected so as to enable Mr. Ford to resume his 
normal occupation, if he has ever ceased to do so, then he will not be totally 
ind permanently disabled. In that event your verdict must be for the defendant. 
Hut it is for you to say, gentlemen, from all the testimony whether or not it is 
a permanent and total —s as I have charged you the law of total and 
permanent disability.” By this charge, the presiding judge submitted the ques- 
tion of proper treatment and the question of cure of respondent's disabiltty to 
the jury. 

We likewise call attention to the examination of Dr. W. B. Jones, a witness 

r the appellant, as to tréatment and proper cure of respondent. 

Also, Dr. Lienbach, a witness for the appellant, was asked as to treatment 
and probable cure. 

_ During the examination of Dr. Dulin, a witness for the respondent was asked 
1 respondent would not be cured by removing the faulty diet. 
The court took the view, and properly found, that the issue in the case was 
whether or not the plaintiff was totally and permanently disabled within the 

caning of the policies, between April 12, 1932, the date of the filing of the 
proof of disability, and May 10, 1933, the date suit was commenced. The com- 
plaint asked for disability payment only during this period. Should plaintiff 
remain disabled, and the defendant decline payment, then plaintiff's remedy is 
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another suit. Should he recover in one, five, or ten years and the disability 


ceases, the appellant would no longer be liable for payments. 

[3] Is the respondent required to submit to an operation or treatment, specu- 
lating on a cure? This has not been decided by our court. In the case of Jones 
v. Equitable Life Assurance Society of the U. S., 173 S. C. 213, 175 S. E. 425, 
the question of cure is discussed and the differences of the courts of other 
states are cited, in which the opinions are divided. But such a question is aca- 
demic here, because the respondent did submit to two operations. He had his 
appendix and tonsils removed. In his efforts to obtain a recovery, he consulted 
the best medical talent available to him. A list of the physicians consulted by 
the respondent in his effort to regain his health is shown. There is no evidence 
that any other operation was recommended, or that the respondent did not follow 
the treatment prescribed by the physicians he consulted. 

The court never ruled that the appellant could not ask all the questions it 
desired as to the disability during the period sued upon or as to its probable 
cure during this period. 

There are several reasons why insured should not be required to submit to 
corrective surgical or medical treatment. 

1. The insuance contract does not contemplate, nor was it in the minds of 
the parties at the time of the making, that should the insured become totally 
and permanently disabled, that he should submit himself to surgical or medical 
treatment. A review of the disability clause in the policies sued upon shows this 
to be the fact. In the case of Tittsworth y. Ohio Nat. L. Ins. Co., 6 Tenn. App. 
206, the court held that an insurance company cannot take advantage of the 
refusal of the insured to submit to a surgical operation, even though reasonable 
under the circumstances, for the removal or alleviation of his disability, unless 
the policy expressly provides therefor. Again, in the case of Maresh v. Peoria 
tife Ins. Co., 133 Kan. 191, 299 P. 934, 937; Id., 133 Kan. 654, 3 P.(2d) 634, the 
issue was whether the insured’s disability was permanent and in which the insur- 
ance company requested the court to instruct the jury to the effect that it was 
the duty of the person insured to exercise every reasonable effort to 


aid 
recovery. 


In answer, the court said: “The contract does not so provide. No 
doubt it is the moral duty of every person to make the most of himself under 
even the most adverse circumstances; but the issue in this 
plaintiff’s disability was permanent.” 

2. The policy provides that should the insured recover from his disability 
and that he is again able to engage in any occupation for remuneration or pro- 
fits, then his disability payments shall cease, and the payment of any premiums 
thereafter falling due shall not be waived. A determination in this action that 
the insured is totally and permanently disabled will not be a final adjudication 
of the fact, and if in the future the respondent should recover from his dis- 
ability, then the insurance company is amply protected in its rights. 

3. As also said by this court in the case of Black v. Jefferson Standard Life 
Insurance Company, 171 S. C. 123, 171 S. E. 617, 619: “Then, again, the policy 
provides that, if the insured should fail to furnish due proof (of his continued 
total disability) or if he should recover (regain his health), then the monthly 
payments should cease and the payment of premiums should be resumed. This 
provision of the policy was before the court, and shows that the disability, 
although seemingly and presumably permanent, might be removed. It might 
have been removed at some time between the commencement of the. action and 
the date of the trial. By the complaint the defendant was called upon to defend 
the action as it then existed, and could, with propriety, have objected to any 
testimony touching the disability of the plaintiff or his physical condition after 
the action was begun.” 


case was whether 


[4] In the Black Case, supra, the court had to consider a disability clause 
of an insurance policy similar to the one here, and the court announced the 
rule that it would not be competent to offer evidence as to the disability of the 
insured beyond, or after, the date of the commencement of the action. Hence, 
it would not be competent in this case for the insurance company to offer evi- 
dence of the possibility of the insured’s recovery at some future date. 

[5] This court has consistently adhered to the definition of total and per- 
manent disability as was announced in the case of Taylor v. Insurance Com- 
pany, 106 S. C. 356, 91 S. E. 326, 327, L. R. A. 1917C, 910: “He [the person] 1s 
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deemed totally disabled when he is no longer able to do his accustomed task, 
and such work as he has only been trained to do, and upon which he must 
lepend for a living.” 

_In the case of Brown y. Insurance Company, 136 $. C. 90, 134 S. E. 224, 
225, the court quotes the rule as announced in 14 R. C. L. 1316, as follows: “If 
ihe prosecution of the business required the insured to do several acts and per- 
‘orm several kinds of labor, and he is able to do and perform one only, 


he is as 
effectually disabled from performing his business 


as if he were unable to do 
anything required to be done: and while remaining in that condition he suffers 
loss of time in the business of his occupation. Nor does the provision contem- 
plate absolute physical disability to transact any kind of business pertaining to 
one’s occupation, but it is sufficient if his injuries are such that 
aud prudence require him to desist from transacting any 

effect a cure. 

The test, therefore, is as was set out in the case of Berry v. 


pany, 1203. C. 328, 13 S: EB. F441, 


» 


conimon care 
such business in order 


} Insurance Com- 
whether the disability contemplated by the 
igreement is inability to do substantially all the material acts necessary to the 
prosecution of the insured’s business or occupation, in substantially his custom- 
ary and usual manner 

[6] In the light of these definitions and deliverances of the court, we turn 
to a consideration of plaintiff's activities and lack of activities to show his dis- 
ability. Testimony is that the insured’s principal occupation consisted of run- 
ung a store, trading in corn, cord wood, and cattle, and that in connection with 
these various activities he operated a truck, buying cattle, butchering and 
delivering them, buying cord wood and delivering that, buying corn and deliver- 
ug same, and that the insured personally drove the truck, loaded and unloaded 
the same. That the insured also operated a small farm and did manual or phys- 
ical labor. And the insured continued these activities until August, 1931, at 
which time he became disabled and has ever since been unable to perform any 


physical or manual labor. Previous to insured’s illness, which commenced in 


1931, he was able to do hard work and did it. And that prior to this time, the 


nsured did any kind of work he desired to do. The proof is that the insured, 
during the period covered in the complaint, was not able to perform any physical 
or manual labor. He was unable to drive his truck, unable to load and unload 
the same, unable to do any farming. It was necessary for him to employ others 
to carry on his work for him. The testimony of Dr. T. N. Dulin is that the 
insured suffered from intestinal sepsis. And he states that his condition during 
the period herein sued upon is such that he is incapacitated from performing 
physical or manual labor, and this condition is a permanent one. 

There was sufficient evidence of total and permanent disability, which 
required the presiding judge to submit this issue to the jury. The proof show- 
ng, and the undisputed testimony being, that the insured was no longer able 
to do his accustomed task, and that even though he could perform certain acts 
which required no physical or manual exertion, he was totally and permanently 
disabled, because he was prevented from performing his several kinds of labor 
to which he was accustomed and which he had performed. 

7, 8] Exceptions seven and ten allege error in the refusal to order a non- 
suit and direct a verdict on the ground that no proof of disability had been 
jurnished. 

It is true that the plaintiff is required to file proof of disability with the 
company before he is entitled to the benefits of the disability provisions con- 
ained in his policy. Parker v. Insurance Company, 158 S. C. 394, 155 S. E. 617; 
“lack vy. Insurance Company, supra; Craig v. Insurance Company, 80 S. C. 151, 
1S. FE. 423, 18 L. R. A. (N. S.) 106, 128 Am. St. Rep. 877, 15 Ann. Cas. 216. 

The complaint alleges in paragraph four that in April, 1932, he made 


such disability. A part of the answer of the defendant alleges 
denies 


proof 


“defendant 
each and every other allegation of the complaint not herein expressly 


idmitted, but it does admit that the plaintiff did furnish some forms in which 
he claimed to have been totally and permanently disabled, but defendant spe- 
tically denies that plaintiff is totally and permanently disabled within the 
meaning of the said policy of insurance.” In view of this allegation of the answer, 
and the admission that- the plaintift did file the forms in which he set forth 
that he was disabled, the appellant cannot now be heard to complain, and cer- 
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tainly it was not incumbent upon the insured to prove this allegation of the 
complaint where the same was admitted by the answer. 

However, attention is called to the cross-examination of Dr. Dulin by 
appellant’s counsel wherein Dr. Dulin was cross-examined as to his statements 
contained in the proof of disability. 

The following took place: 

“The Court: When was this disability supposed to exist? 

“Mr. Hildebrand: April 12, 1932.” 

The insured submitted to the company the basis of his claim for disability 
benefits, supported by the statement of his physicians. 

It is the judgment of this court that the judgment below be, and the same 
is hereby, affirmed. 

Stabler, Carter, and Bonham, JJ., and J. Henry Johnson, A. A. J., concur. 


BLACK v. SOVEREIGN CAMP, W. O. W. No. 14083. 
Supreme Court of South Carolina. June 6, 1935. 
180 Southeastern Reporter 204. 
1. INSURANCE. 

Under fraternal life policy providing for reinstatement of member suspended 
for nonpayment of dues on payment of back dues and delivery of certificate of 
good health to agent, where agent accepted payment of back dues of suspended 
member without informing member that certificate of good health was necessary 
to reinstatement, and continued to accept payments of dues until member’s death, 
insurer waived condition of reinstatement, notwithstanding insurer informed agent 
that member could not be reinstated without certificate and that it was holding 
payment of back dues in trust until member should deliver certificate. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

2. INSURANCE. 

Where agent of fraternal insurer accepted payment of back dues of suspended 
member without requesting certificate of good health as required by policy and 
informed member that he had been reinstated, and accepted payment of dues until 
member's death, insurer was estopped to set up forfeiture of policy, notwithstanding 
insurer informed agent that member could not be reinstated without certificate, 
and that it was holding payment of back dues in trust until member should deliver 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

Appeal from Common Pleas Circuit Court of Greenville County; Martin F. 
Ansel, Judge. 

Action by S. A. Black, administrator of the estate of Nora Black, deceased, 
against the Sovereign Camp, W. O. W. From a judgment for plaintiff, defendant 
appeals. 

Modified and affirmed. 

Hodges & Hodges, of Greenville, for appellant. 

Ward & Ward, of Greenville, for respondent. 


HARDIN v. SOUTHEASTERN LIFE INS. CO. No. 14080. 
Supreme Court of South Carolina. June 5, 1935. 
180 Southeastern Reporter 210. 
1. INSURANCE. 

Evidence in action on certificate, issued under city employees’ group insurance 
policy, for total permanent disability benefits, held not to show that insured was 
mentally or physically unable to give notice and furnish proof of disability, as 
required by policy to obtain benefit of waiver of premiums. 

There was evidence that insured was nervous, impatient, and irritable 
at times, but transacted ordinary affairs of life until short time before his 
death; a physician testified that insured was very ill when examined two 
weeks before his death, and that, in witness’ professional opinion, insured’s 
diabetic condition had existed for year or more; and there was evidence 
that insured had not rendered satisfactory service as city policeman for 
some time before his discharge as such, seemed to have lost interest in his 
work, and was not energetic or aggressive, but it was not disputed that he 
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was on City streets daily and sought to obtain work as policeman elsewhere 

after his discharge. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. 

Provision of city employees’ group insurance policy for termination of 
employee’s iusurance thereunder on termination of his employment held not to 
render impossible, giving of notice and filing of proof of discharged employee’s 
disability during continuance of his insurance certificate, as required by policy and 
certificate, where testimony reasonably warranted inference that insured was totally 
and permanently disabled for some months before his discharge. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. 

“Total disability” within insurance policy providing for payment of total, per- 
manent disability benefits means inability of insured to do substantially all material 
acts necessary to prosecution of his business or occupation in substantially his 
customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4, INSURANCE. 

Giving of notice and filing of proof of discharged policeman’s disability during 
continuance of certificate, issued to him under city employees’ group insurance 
policy, as required by such policy and certificate, held not rendered impossible by 
policy provision that insurance should end with termination of insured’s employ- 
ment on theory that employee could not file valid claim for permanent disability 
henefits while on city pay roll. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. INSURANCE. : 

Insured, not giving insurer notice or filing proof of his total permanent dis- 
ability within period of over five months between his discharge as city policeman 
and his death, failed, as matter of law, to do so within reasonable time after ter- 
mination of his employment, as required to obtain benefit of waiver of premiums 
under city employees’ group insurance policy; question of reasonable time not 
being one of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

INSURANCE. 

Provision of city employees’ group insurance policy for giving of notice and 
filing of proof of insured’s disability during continuance of his certificate of insur- 
ance, which policy provided should end on termination of his employment, in order 
to obtain benefit of waiver of premiums, held not unreasonable; insured having 
reasonable time after termination of employment to file proof. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

\ppeal from Common Pleas Circuit Court of Florence County; R. W. Sharkey, 
County Judge. 

Action by Linna Woodard Hardin against the Southeastern Life Insurance 
Company. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Royall & Wright, of Florence, for appellant. 

Willcox, Hardee & Wallace, of Florence, for respondent. 


WELCH v. MISSOURI STATE LIFE INS. CO. et al. No. 14096. 
Supreme Court of South Carolina. June 17, 1935. 
180 Southeastern Reporter 447. 

INSURANCE. 

Forfeiture for nonpayment of premium is not favored and courts are prompt 
to seize upon circumstances which indicate an election to waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
2. INSURANCE. 

Insurer who wrote insured one day after maturity date of premium extension 
agreement and inclosed further extension notes waived prompt payment by insured, 
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and insured was entitled to damages for breach of contract occurring four days 

thereafter when insurer canceled policy for nonpayment of premium. . 
(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE. 

Insured suing for breach of insurance contract held not entitled to punitive 
damages, where it did not appear that insurer knew of insured’s illness at time of 
cancellation, and letter received by insured the day following default in premium 
extension agreement and containing new extension notes negatived suggestion o! 
fraud in cancellation four days thereafter. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

\ppeal from Common Pleas Circuit Court of Charleston County; A. L. Gaston, 
Judge. 

Action by Silas S. Welch against the Missouri State Life Insurance Company 
and another. Judgment for plaintiff, and defendants appeal. 

\ffirmed in part, reversed in part. 

Thomas, Lumpkin & Cain, of Columbia, and Nathaniel B. Barnwell, of 
Charleston, for appellants. 

J. C. Long, of Charleston, for respondent. 

IISHBURNE, Justice. 

This action was commenced in the court of common pleas for Charleston county 
by the plaintiff against the defendant on October 8, 1932, for the recovery of $3,000 
damages, actual and punitive, for the alleged wrongful and fraudulent breach of 
a life insurance policy, No. 823385, in the face amount of $1,000, issued to the plain- 
tiff by the defendant on November 17, 1930, and for its alleged wrongful refusal 
to reinstate the same. 

The defendant denied the material allegations of the complaint, and alleged that 
the policy had become lapsed for nonpayment of the premium extension agreement 
entered into between the parties and maturing June 17, 1932; and that the applica- 
tion for the reinstatement of the policy contract was declined because the condition 
of plaintiff's health had rendered him uninsurable since the date of the lapse, under 
defendant's rules and regulations pertaining to underwriting. It specifically denied 
that the lapse of the policy or the declination of the application for reinstatement 
was due to any wrongful, fraudulent, or malicious act on its part, but on the con- 
trary alleged that the termination of the contract of insurance was due to the fail- 
ure of the insured to pay the extension agreement referred to. After the commence 
ment of the action, the General American Life Insurance Company offered to sub 
stitute itself as a party defendant to the suit, but the plaintiff would not agrce to the 
dismissal of the Missouri State Life Insurance Company as a party. Thereupon, the 
General American Life Insurance Company was joined as a party defendant; it 
having assumed the obligation to pay death losses maturing under policies issued 
by the Missouri State Life Insurance Company. 

The case was heard at the spring, 1934, term of court, before Judge Arthur L. 
Gaston and a jury, and resulted in a verdict in favor of the plaintiff for the sum 
of $625 actual damages, and $375, punitive damages. 

At the proper stage of the trial, the defendant made a motion for a nonsuit, 
which motion was retused; and when all the testimony had been completed the 
defendant made a motion for the direction of a verdict upon the grounds that the 
testimony was susceptible of only one inference; that being that the policy had 
lapsed for nonpayment of the premium extension agreement maturing June 17, 1932; 
and that the defendant had not been guilty of any wrongful, fraudulent, or malicious 
act, either in connection with the lapse of said policy, or the refusal to reinstate 
same. This motion was denied. A motion for a new trial was also denied. 

The testimony of the plaintiff, most of which is admitted, tends to prove the 
following facts: 

On November 17, 1930, the defendant issued two policies of insurance upon the 
life of the plaintiff, numbered 823385 and 823386, in the face amount of $1,000 each. 
The annual premium on each policy was $43.10. This action involves only one 
policy, that numbered 823385, and consequently all references hereafter made are 
to the policy bearing this number, and not to policy numbered 823386; this latter 
policy having been brought into the case solely for the purpose of establishing an 
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alleged course of dealing between the plaintiff and the defendant with reference to 
the payment of premiums. 

The first annual premium was paid in cash by the plaintiff to the defendant 
upon the delivery of the policy, that is, on November 17, 1930. When the second 
annual premium became due, on November 17, 1931, plaintiff settled it by the pay- 
ment of $6.10 in cash, and by the execution and delivery of an extension agreement 
for $37, to become due and payable March 17, 1932. 

When this extension agreement became due on March 17, 1932, being unable to 
pay same all in cash, the plaintiff paid $6 in cash, and executed and delivered to the 
defendant another premium extension agreement in the amount of $31, to mature 
June 17, 1932. The total cash thus paid by the plaintiff, amounting to $12.10, plus 
the amount represented by the extension agreement, aggregated $43.10, the full 
amount of the annual premium. 

The controversy in this case centers around the alleged failure of the plain- 
tiff to pay the premium extension note maturing June 17, 1932; the alleged fraudu- 
lent act of the defendant in declaring the policy lapsed as of that date; and its 
refusal to reinstate the same. 

The plaintiff testified that for a period of about 14 years he had held various 
policies issued to him by the defendant, and that a course of conduct had been 
established between them with reference to the payment of premiums, in consequence 
of which the defendant did not insist upon prompt payment; that frequently the 
ompany received and accepted from him in connection with the payment of pre+ 
miums on these various policies premium extension notes, with postdated checks, 
payable beyond the due date of the extension agreements; that he relied on this 
practice of indulgence extended to him by the defendant: and that this custom was 
followed by him and the defendant with reference to the payment of the premium 
extension notes in connection with policy No. 823385. 

\s confirmation of this practice by the defendant, he offered in evidence a letter 
written to him on March 25, 1932, from Columbia, by Mr. Marion Rich, general 
agent in this state of the defendant : 

“March 25, 1932. 
“Mr. Silas S. Welch, Adams Run, S. C. 
“Policies No. 823385-6—Welch 

“Dear Mr. Welch: We are in receipt of a letter from the Home Office advising 
that the check of $13.48, post-dated April 1, 1932, had been received together with 
properly signed extension agreements dated to mature June 17, 1932, which repre- 
sents settlement covering balance of the annual premiums due November 17, 1931, 
on the above policies. 

“Although the check is dated beyond the extension agreements due March 17, 
1932, a special extension of time is being granted to April 1, at which time the 
heck will be presented for payment. 

“With best wishes, I am, 
“Yours faithfully, 
“MR:LS Marion Rich, General Agent.” 

It will be noted that this letter is dated eight days after the maturity date of 
he March 17th extension agreement, and that the check therein referred to was 
postdated to April Ist. 

Plaintiff further testified that about a month prior to June 17, 1932, the defend- 
ant mailed to him two premium extension agreements, one relating to each policy, 
so drawn as to mature August 17, 1932, but that he refused to sign and return 
these extension agreements or send the small cash payment provided for the reason 
that they contained the recital, “that although no part of the annual premium due 
on the seventeenth day of November, 1931 on Policy No. 823385 had been paid,” 
etc.; his contention being that he had actually paid a part of this annual premium, 
to wit, $6.10, which was forwarded to the company along with the premium exten- 
sion agreement maturing March 17, 1932, and had forwarded the sum of $6 in 
connection with the premium extension agreement maturing June 17, 1932. 

Feeling assured that the recital was incorrect, he testified that he wrote a letter 
to the defendant’s general agent at Columbia, prior to June 17, and in time to have 
recetved a reply before said date, requesting another premium extension agreement, 
with correct recital as to the amount he had already paid. 

It is admitted, or not denied, that the plaintiff was in ill health for two or three 
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weeks prior to June 17, 1932, and on June 20th he was admitted to a hospital in 
Charleston. On the following day, June 21st, he underwent a serious operation for 
the removal of stones from his kidneys. He remained in the hospital for four 
weeks, and was confined to his home for an additional period of six weeks there- 
after. 

He also testified that prior to his admission to the hospital he was daily expect- 
ing the corrected premium extension notes, but did not receive them. 

On June 18, 1932, the plaintiff received the following letter from the company: 

“June 18, 1932. 
“Mr. Silas S. Welch, Adams Run, S. C. 
“Policy No. 823385-6—Welch 

“Dear Mr. Welch: In accordance with your request, we are enclosing notes, in 
connection with the above policies, for $27.00 each, due September 17, 1932, in con- 
nection with the extension notes due June 17, 1932 (Italics ours). 

“The enclosed notes should be signed by yourself and returned to this office 
by return mail, together with a remittance of $4.47, on each of the policies men- 
tioned above. Assuring you of our appreciation of your past patronage, I am, 

“Yours very truly, 
“Marion Rich, General Agent. 

“MR: 

“TInclosures.” 

This letter, written one day after the maturity date of the premium extension 
agreement, clearly shows that the defendant was willing to waive, and did waive, 
the prompt payment of the amount therein referred to. It was also an acknowledg- 
ment that the defendant had actually received a “request” from the plaintiff; and, 
further, that the company continued to recognize the validity of policy No. 823385. 
This letter also strongly tends to verify plaintiff's contention as to the course of 
conduct followed by the defendant in not insisting upon prompt payment of pre- 
miums. 

Thereafter, he received a letter from the defendant, bearing date June 22, 1932, 
written four days after the letter of June 18, 1932, advising him that his policy had 
become lapsed, and requesting him to sign and return the extension notes, along 
with the application for reinstatement which was inclosed, so that the reinstatement 
of his policy might be considered. This letter was the first intimation given to thc 
plaintiff by the defendant that his policy had been declared lapsed. 

\fter his return home from the hospital, the plaintiff, on July 24, 1932, signed 
and returned to the defendant the two premium extension notes referred to in the 
letter of June 18th, maturing September 17, 1932, and along with them mailed a 
certified check for the amounts therein mentioned, and inclosed the executed 
application for reinstatement of his policy which was contained in the letter ot 
June 22d. 

The plaintiff was advised about one month later by the defendant that it 
declined to reinstate his policy, and refunded his remittance. Thereafter, on Sep- 
tember 3, 1932, the plaintiff, in a further effort to reinstate his policy, sent his 
certified check for the full balance of the annual premium to the defendant, which 
the defendant returned on September 19, 1932, with the statement that the company 
regretted that it was impossible to reinstate the policy, because at the time it was 
declared lapsed there was no equity in it, and consequently was of no further value. 

[1] We find the following principles of law stated in 32 Corpus Juris, at page 
1347: “A forfeiture for nonpayment of premium is not favored in the law, and 
the courts are prompt to seize upon circumstances which indicate an election to 
waive the forfeiture. So the company cannot insist upon a provision of forfeiture 
upon nonpayment of premiums when due when its course of dealing has been such as 
to induce the belief in insured that the condition will not be insisted upon, as where 
it has been its custom to receive premiums after they are due.” 

We think this a correct statement of a salutary principle of law, and applicable 
here. 

[2] Upon a consideration of plaintiff's evidence in this case, we are convinced 
that the trial judge committed no error in overruling the defendant’s motion for a 
nonsuit. 

[3-5] However, we think from a careful study of the whole record, that the 
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motion made by the defendant for a directed verdict as to punitive damages should 
have been granted. 

We quote from the case of Williams v. Metropolitan Life Insurance Company, 
173 S. C. 448, 176 S. E. 340, 345: 

“Punitive damages are not recoverable for a mere breach of contract. To recover 
lamages of that character, the plaintiff must show that the breach was accomplished 
with a fraudulent intention, and was accompanied by a fraudulent act. Welborn v. 
Dixon, 70 S. C. 108, 49 S. E. 232, 3 Ann. Cas. 407; Holland v. Spartanburg Herald- 
Journal Co., 166 S. C. 454, 165 S. E. 203, 84 A. L. R. 1336; Derrick v. Insurance Co., 
107 S. C. 434, 166 S. E. 502, and many other cases too numerous to be cited. 

“Acts of willfulness, accompanying the breach of a contract, unless there is 
fraud also, will not support a claim for punitive damages. Holland Case, supra. ; 

“The mere violation of a contract is not sufficient to support an allegation of 
fraud. Holland Case, supra; Caldwell v. Duncan, 87 S. C. 331, 69 S. E. 600; Cole- 
man v. Stevens, 124 S. C. 8, 117 S. E. 305.” 

There is no evidence in the record from which a reasonable inference can be 
drawn that the defendant knew of the plaintiff’s illness or his physical incapacity at 
the time the policy was declared to be lapsed. 

The plaintiff alleges that the lapsing of the policy by the defendant was a part 
of a fraudulent, wicked, and malicious attempt on its part to evade its liability on 
plaintiff's policy of insurance; but the only evidence along this line is this: The 
plaintiff testified that at some time in May he requested new or additional premium 
extension notes because of errors in the blanks sent before, and that although inc 
laily expected the receipt of these agreements, they did not arrive until after he 
was admitted to the hospital. He states that his request was mailed to the general 
agent in Columbia in sufficient time for these agreements to have reached him 
before he entered the hospital on the 20th, but he does not give the date of his 

letter to the Columbia agency. It is to be noted that although the plaintiff anticipated 

t the time he made this. request that he would soon enter the hospital for an opera- 
tion, yet there is no testimony that he made any such statement in this letter 
addressed to the defendant in which he requested the additional premium extension 
agreements. 

The plaintiff also testified that at some time in May he told Mr. Voight, the 
local agent in Charleston of the os that he anticipated entering the hospital 
for an operation, but that at that time he did not know the operation would involve 

removal of kidney stones. His sole reason for mentioning this to Mr. Voight 
was in connection with making an inquiry as to the defendant's liability on a healti 
and accident insurance policy issued by the defendant to him in August, 1931, and 
he spoke to Mr. Voight about it because he was the agent who solicited this insur- 
ance policy in addition to the two policies mentioned in this record. In his testimony 
Mr. Voight denied any recollection of this conversation, 

It is upon this testimony, and the testimony with reference to the alleged 
incorrect premium extension agreements, that the plaintiff mainly bases his charge 
that the defendant fraudulently schemed to prevent him from paying the premium 
hen due. 

If the defendant ever harbored any such fraudulent design, then its letter of 
18th is oe out of character. This letter, written the very next day after 
plaintiff had defaulted in paying the premium extension note, unquestionably 
gatives any such theory. Under the principles of law above quoted, we are unable 
perceive anything in the record upon which to base punitive damages. The com- 
pany undoubtedly breached its contract with the plaintiff wrongfully, but suck 
breach was not accomplished or accompanied by any fraudulent act. 

With regard to the alleged fraudulent refusal of the defendant to reinstate, the 
Position taken by the respondent cannot be sustained. Jordan v. Equitable Life 
\ssurance Society, 170 S. C. 19, 169 S. E. 673. 

_ All of the appellant’s exceptions, although not discussed seriatim, have been 
tully considered and passed upon. 

he judgment of this court is that the judgment as to actual damages be 
aitirmed; that the judgment as to punitive damages be set aside, with directions that 
a verdict in favor of the defendant be entered up as to that issue. 

Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


+ 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. HOBBS. 
Supreme Court of Tennessee. April 6, 1935, 
80 Southwestern Reporter (2d) 662. 
1, INSURANCE. 

Where life policy providing for waiver of premiums and payment of disability 
benefits upon notice of permanent and total disability lapsed for nonpayment of pre- 
miums during disability of insured, failure to give notice of disability was not 
excused by insured’s insanity, and beneficiary could not recover under policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Contracts of insurance will be construed according to terms which the part 
have used, in their plain and ordinary sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

In absence of requirement in life policy that notice of disability be given by 
insured personally, notice might be given by another person. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Error to Circuit Court, Lincoln County: R. W. Smartt, Judge. 

Suit by Mary White Buchanan Hobbs, administratrix of the estate of David 
Franklin Hobbs, deceased, against the Pacific Mutual Life Insurance Company of 
California. To review a judgment of the Court of Appeals reversing judgment for 
plaintiff and dismissing the suit, plaintiff brings certiorari. 

Writ denied. 

B. EK. Holman, of Fayetteville, and Keeble & Keeble, of Nashville, for plaintiff 
in error. 

W. B. Lamb, Jr., of Fayetteville, for defendant in error. 

Dr Haven, Justice. 

This is a suit by Mary White Buchanan Hobbs, administratrix of the estate of 
David Franklin Hobbs, deceased, her husband, against the Pacific Mutual Lite 
Insurance Company of California to recover the sum of $5,000, being the face value 
of an insurance policy issued by said insurance company on April 5, 1920, on the 
life of said deceased, and made payable to the personal representatives or assigns 
of the insured. It was also sought to recover disability benefits provided for in said 
policy in the sum of $900. 

The premium due on this policy on July 5, 1932, was not paid. At the request of 
the insured, the company extended the payment of this premium to August 20, 
1932. When payment was not made on this latter date, the policy was lapsed in 
accordance with its terms. At and prior to July 5, 1932, the insured, was mentally 
unsound, though he was able frequently to attend to some business matters. The 
Court of Appeals found that he was permanently totally disabled from encephalitis, 
a brain disease, and partial blindness, from doing the material acts necessary to the 
prosecution of his business. 

The policy contains provisions for waiver of premiums and disability benefits, 
should the insured become permanently totally disabled while the policy is in full 
force, and no premium in default; but such waiver is expressly conditioned on 
notice of such disability being given the company immediately after the commence- 
ment of such disability, and 120 days thereafter due proof thereof be given the com- 
pany. It is further provided: 

‘That no claim on account of permanent total disability shall be valid if there 
is a failure to comply with any of the foregoing provisions.” ? 

Permanent total disability resulting directly or indirectly from any form of 
insanity, or trom disease complicated with insanity, is expressly included in the 
coverage of the policy 

On October 1, 1932, after the policy had been forfeited according to its terms 
for nonpayment of premium on August 20, 1932, notice was given the company 0! 
insured’s permanent total disability. The company denied any liability under the 
policy. Thereafter this suit was instituted. par 

The trial resulted in a verdict and judgment in favor of plaintiff for the full 
amount sued for. On appeal by the company to the Court of Appeals that court 
reversed the judgment of the trial court and dismissed the suit. The case 1s now 
hefore this court on the petition of the administratrix for writ of certiorari. 
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lhe sole question made by the assignments of error is whether the unsoundness 
of the mind of the insured is a good and legal excuse for the failure to give the 
notice made a prerequisite to the waiver of premiums. 

In Hall v. Acacia Mut. Life Ass'n, 164 Tenn. 93, 46 S.W.(2d) 56, this court 
held that the lapse of an insurance policy for failure to pay the premium is not 
prevented by the fact that at the time the premium came due the insured was 
physically and mentally incapacitated from giving notice to the company or comply- 
ing with the requirements as to proof of disability, upon which proof the company 
was obligated to waive future premiums. The contention was made that the require- 
ment of proof of disability before default is not to be enforced where it appears 
that the insured became incapacitated by total permanent disability to give notice 
to the company, or comply with the requirements as to proof of disability. The court 
found against this contention, and cited Wolfe v. Mutual Life Ins. Co., 3 Tenn. App. 
199, with approval. 

{1, 2] Permanent total disability does not alone put into operation the premium 
waiver clause of the policy. This clause is not rendered operative until the notice 
required by the policy is given. The provisions of the policy with reference to dis- 
ability benefits and waiver of premiums are plain and unambiguous. It is when the 
insured gives the company the required notice of his permanent total disability that 
his liability for future premiums ceases and the right to monthly indemnity accrues. 
Walters v. Life Ins. Co., 159 Tenn. 541, 20 S.W.(2d) 1038. The policy sued on does 
not except insanity from the operation of the condition that notice of the disability 
he given the company while the policy is in force. The court is without right to 
import into the contract an exception not made, under the guise of constructton. 
Contracts of insurance, like other contracts, must be construed according to th 
terms which the parties have used, in their plain and ordinary sense. Imperial Fire 
Ins. Co. v. County of Coos, 151 U. S. 452, 14S. Ct. 379, 38 L. Ed. 231. 

[3] It is not required by any provision of the policy that notice of disability be 
personally given by the insured; hence, another could have given the required notice 
on his behalf. The notice given on October 1, 1932, was given by the insured’s wife 
and attorney. 

In Reynolds v. Travelers’ Ins. Co., 176 Wash. 36, 28 P.(2d) 310, 314, the policy 
sued on contained the usual clause providing for waiver of premiums upon receipt 
of due proof. A premium fell due and was not paid. The insured was totally incapa- 
citated by syphilitic paresis. The required notice was not given. The court held that 
the obligation to give such notice was not excused by the insanity of the insured, 
and said: 

“Now, if insanity does not excuse the failure to pay premiums, then there can 
be no good reason why it should excuse the failure to furnish proof of disability. 
It is the proof of disability that excuses the failure to pay the premiums. The very 
purpose of disability insurance is to provide an income during such disability, not 
to accumulate a fund for the benefit of a third party beneficiary. Such disability 
includes insanity and other forms of mental incompetency. Hence, when the insured 
takes out such insurance, he is calied upon to make provision, as he easily may and 
usually does, for a contingency that may render him unable, personally, to make 
proof. There are very potent reasons why this should be the rule. If the time for 
making proof be not confined to the period during which the policy is in force, then 
the beneficiary may wait until the insured has died and afterwards claim that the 
disability took place years before. The insurer would thus be put in a position where 
it would be almost impossible to make an investigation of the true facts of the 
situation. The practical effect would be that an insurance company would be com- 
pelled to carry every lapsed or forfeited policy as a contingent liability until after 
the death of the insured. All actuarial computations would thus be upset, and the 
amount of proper reserves could never be determined. We therefore must*hold that 
the incapacity of the insured furnished no excuse for the failure to make due proof 
during the time that the policy was kept in force by the payment of premiums.” 

_ In Egan v. New York Life Ins. Co. (C. C. A.) 67 F.(2d) 899, the insured 
became insane before default in payment of premium, but the policy was lapsed for 
nonpayment of premium subsequent to the commencement of such disability. Notice 

1 disability was not given the company at the time the disability occurred because 
ot the insanity of the insured. The court said: 

“It is contended by appellant that, since Egan was insane and unable to per 
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sonally furnish proof of his disability, that condition of the policy was inoperative 
and waived. Therefore, she has the right to now make proof of the insured’s total 
disability while the policy was in force. This contention is untenable. The policy is 
plain and unambiguous. The contract clearly contemplates that, if for any reason 
the insured is unable to promptly make proof of his disability warranting the sus- 
pension of premiums and the payment of the annual installments, some one else in 
interest must do so for him. This is a condition precedent necessary to be complied 
with to fix liability under the policy. It is very material to the risk that proof of 
total disability be furnished promptly and while the policy is kept in force by the 
payment of premiums. The provisions of the policy so requiring are not to be con- 
sidered waived or rendered inoperative simply because of misfortune overtaking the 
insured. Bergholm y. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 
416.” 

In lannarelli v. Kansas City Life Ins. Co. (W. Va.) 171 S. E. 748, 7530, the 
insured was adjudged insane before the second annual premium became due and 
payable, and while so incapacitated the period of grace expired. The policy provided 
for waiver of premium upon the receipt of due proof of disability. The court said: 

“There is nothing in that clause to excuse the furnishing of proof of disability 
while the contract is in effect. If an insured becomes insane or disabled so that he 
cannot himself furnish proof of disability, that duty can be performed by some one 
for him, but if no one knows about the policy there is presented an unfortunate 
situation attributable to the lack of precaution or the non-communicativeness of 
the insured. It is not a contingency insured against by the insurer.” 

In Da Corte v. New York Life Ins. Co. (W. Va.) 171 S. E. 248, the doctrine 
laid down in the above case was reaffirmed. In Northwestern Mutual Life Ins. Co 
v. Dean, 43 Ga. App. 67, 157 S. E. 878, it was held that the fact of insured’s insanity 
did not excuse him from giving the notice of disability required by the policy as a 
condition to waiver of premiums. In New England Mutual Life Ins. Co. v. Reynolds, 
217 Ala. 307, 116 So. 151, 59 A. L. R. 1075, incapacity from insanity was held not to 
excuse the giving of the notice required by the policy of such disability as a condi- 
tion precedent to waiver of premiums. To the same effect is New York Life Ins. 
Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314, and Hanson y. North- 
western Mutual Life Ins. Co., 229 Ill. App. 15. Other authorities may be found to 
like effect. There are cases apparently holding to the contrary, but we believe the 
better doctrine is that adopted by this court in Hall v. Acacia Mut. Life Ass’n, 164 
Tenn. 93, 46 S.W.(2d) 56, and in the cases noted above. 

Certiorari denied. 


INDEPENDENT LIFE INS. CO. v. RUSSELL et ux. No: 1. 
Court of Appeals of Tennessee, Eastern Section. Dec. 22, 1934 


<4, 


Certiorari Denied by Supreme Court. April 6, 1935. 


80 Southwestern Reporter (2d) 846 
1. INSURANCE 

Ividence in insurer’s suit to cancel life policy held to require finding that 
insured, by reason of having taken out other policies, was overinsured against 
lisability 

(For other cases, see Insurance, Dec. Dig. § 249.) 

2. INSURANCE. 

Revenue obtained from farm of insured’s wife, not cultivated by insured, 
could not be considered as part of insured’s earnings in determining question, in 
insurer's suit to cancel policy, whether insured was overinsured against disability 

. 

(For other cases, see Insuranee, Dec. Dig. § 336[1].) 
3. INSURANCE. 

Representation of insured in application for insurance is a continuing affirmation 
until policy is delivered. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

4. INSURANCE 

Statement in application for life policy that applicant was not insured else- 

where constituted misrepresentation, where insured had procured another policy 
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before application date and between dates of application and delivery of policy 
in suit applied to a third company for insurance. 

(For other cases, see Insurance, Dec. Dig. § 288.) 
5. INSURANCE. 

Misrepresentation in application for life policy that applicant was not insured 
elsewhere held to warrant cancellation of policy as “misrepresentation material 
o risk,” where at date of delivery of policy applicant carried another policy and 
he ad applied for third policy both of equal amount with policy in suit (Shan- 
uon’ Ss Code, § 3 300). 

(For other cases, see Insurance, Dec. Dig. § 228.) 
¢. INSURANCE. 

In suit to cancel life policy on ground of insured’s misrepresentation in 

application that he carried no other insurance, evidence that, in making applica- 

oon ior another policy between date of application and delivery of policy in 
suit, insured had made a similar representation, eld admissible on question of 
ntent (Shannon’s Code, § 3306). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from Chancery Court, Jefferson County; Ben Robertson, Chancellor. 

Suit by the Independent Life Insurance Company against Newton Lee Rus- 
sell and wife. From the decree dismissing the suit, complainant appeals and 
assig ys error. 

Reversed and rendered, with directions. 

\. Y. Burrows, of Knoxville, for appellant. 

George R. Shepherd, of Newport, tor appellees. 

SMITHPETERS v. PRUDE NT 1. AL INS. CO. OF AMERICA. No. 1. 
Court of Appeals of Tennessee, Eastern Section. Dec. 22, 1934. 
Certiorari Denied by Supreme Court. March 19, 1935. 

81 Southwestern Reporter (2d) 392. 

1. INSURANCE. 


Whether insured under group policy indemnifying against total and per- 
manent disability occurring while policy is in effect was totally and permanently 
disabled at time certificate was issued so as to preclude recovery held. for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Provision in group policy indemnifying only against total and permanent dis- 
ability occurring while policy is in effect held reasonable and binding. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

INSURANCE. 

Insurer held not precluded from contending that insured became totally and 
permanently disabled prior to issuance of certificate under group policy, because 
f incontestable clause in policy, where insurer did not seek to rescind policy 

to defeat recovery by reason of fraud, misrepresentation, or warranty on part 
of insured at time of issuance of certificate, but insisted that policy did not cover 
disbaility except such as occurred while policy was in force and while insured 
was employed by group policyholder. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

In action for total and permanent disability benefits under group policy, 
charge defining total and permanent disability eld not erroneous as being too 
restricted to give jury proper guide under established law. 

Charge stated that “total disability” did not mean a state of absolute 
helplessness, but meant that it put one in a condition where he was 
to do material acts necessary to the prosecution of occupation or 

to ‘do any work that would bring any kind of compensation of financial 

value, but if it was shown that a person was unable to do material acts 

necessary to prosecution of any occupation or employment for wage or 
profit or to do any work bringing financial remuneration of any kind 
and that such condition would exist for remainder of his life, that would 

be “total and permanent disability,” and it must appear that he was 
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rendered unable to do such things in the usual and customary manner 

and to perform substantially and materially all the acts necessary to 

the prosecution of such work or enterprise. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

5. INSURANCE. 

That insured worked after he claimed to have become totally and per- 
manently disabled raised presumption of his ability to do so, and was circum- 
stance to be considered by jury. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

6. INSURANCE. 

Whether insured claiming disability benefits who, because of compulsion 
of economic necessity, does limited amount of work for which he receives small 
remuneration though he works at risk of further impairment of health and per- 
haps loss of life, is totally and permanently disabled within group policy, is 
for jury. 

One is “totally disabled” when he is not, without injury to his 
health, able to make his living by working, and it is unnecessary to 
prove absolute inability to do any kind of work. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. INSURANCE. 

Insurer held not entitled to affirmance of judgment of nonsuit, notwith- 
standing prejudicial charge against insured on ground that insured did not give 
netice of his claim for total and permanent disability benefits under group policy 
for unreasonable length of time after he claimed to have become disabled, 
where, when notified of claim, insurer denied liability on ground that notice 
was not given while policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

9, INSURANCE. 

Insurer which denied liability for disability benefits on ground that notice 
was not given while policy was in force could not shift its position after suit 
had been filed and defend on ground that notice was not given within reasonable 
iength of time. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal in Error from Law Court of Johnson City; D. A. Vines, Judge. 

Action by Sam Smithpeters against the Prudential Insurance Company of 
America. From a judgment dismissing his suit, plaintiff appeals in error. 

Reversed and remanded for new trial. 

Thos. P. Gore and George N. Barnes, both of Johnson City, for plaintiff in 
error. 


Williams, Miller & Winston, of Johnson City, for defendant in error. 


TEXAS PRUDENTIAL INS. CO. v. WILEY. No. 2702. 
Court of Civil Appeals of Texas. Beaumont. March 28, 1935. 
Rehearing Denied April 3, 1935. 

80 Southwestern Reporter (2d) 1024. 


1, INSURANCE. 

Life policy may validly stipulate that risk shall not reattach until certain 
time subsequent to reinstatement following a lapse, in which case no recovery 
ean be had if death occurs during such period, in absence of waiver. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

INSURANCE. 
Life policy and application therefor comprise entire contract. 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE. 

Insurance contract, like other contracts, must be construed in accordance 
with its plain terms, and effect must be given to all of its provisions, where 
that may be done without doing violence to ordinary rules of law or construc- 
tion, 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
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4, INSURANCE. 
Provision in life policy that, if policy lapsed for nonpayment of premiums 
and was revived, no claim, cause of which originated within five weeks after last 
reinstatement, could accrue under policy, Weld valid and enforceable as against 
contention that such provision was in contravention of statute providing that no 
policy shall be contestable after two years from date of its issuance, where 

isurer was not contesting policy, but sought to enforce it in presenting pro- 
vision as defense against liability (R. S. 1925, art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. INSURANCE. 

Provision in life policy that, if policy lapsed for nonpayment of premiums 
and was revived, no claim, cause of which originated within five weeks after 
last reinstatement, could accrue under policy, held not affected by previous 
clause providing that policy was incontestable after two years from date of 
ssuance, except for nonpayment of premiums, since provision did not enter into 
original validity of contract, but defeated right to recover under certain cir- 
cumstances (R. S. 1925, art. 4732, subd. 3). 


(For other cases, see Insurance, Dec. Dig. $ 400.) 
Appeal from Jefferson County Court; W. S. Nichols, Judge. 
Action by Sallie Wiley against the Texas Prudential Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
Reversed and rendered. 
Orgain, Carroll & Bell and Ewell Strong, all of Beaumont, for appellant. 
C. W. Wiedemann, of Beaumont, for appellee. 


METROPOLITAN LIFE INS. CO. v. FUNDERBURK. No. 2689. 
Court of Civil Appeals of Texas. Beaumont. April 4, 1935. 
Rehearing Denied March 10, 1935. 

81 Southwestern Reporter (2d) 132. 

1. INSURANCE. 

In action for double indemnity under accident clause in group life policy, jury’s 
finding that insured’s death from heat exhaustion had not been contributed to by 
disease held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

In action for double indemnity under accident clause in group life policy, bur- 
den was on plaintiff to plead and prove that insured’s death was occasioned by 
accidental means and that death was not within exception named in policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. INSURANCE. 

That insured voluntarily went into dome tank car in course of his employment 
where he suffered heat exhaustion of which he died did not prevent recovery of 
double indemnity under accident clause in group life policy, since heat exhaustion 
was unforeseen, unexpected, and out of the ordinary, and hence insured’s death 
resulted from “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE. 

Prompt notice of insured’s death given by employer in customary way under 
group life policy held sufficient to authorize recovery of double indemnity under 
accident clause, as against contention that notice and proof made no claim for double 
indemnity. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. INSURANCE. 

Provision in group life policy with accident clause that proof of loss should be 
made within ninety days after date of loss held void as contrary to statute providing 
that any stipulation fixing time within which notice should be given at a less period 
than ninety days should be void (Vernon’s Ann. Civ. St. art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
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6. INSURANCE. 

In suit on accident clause in group life policy, conclusive presumption, where 
defendant filed no verified plea that proof of loss had not been duly made, was 
that proof had been duly made (Vernon’s Ann. Civ. St. art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

\ppeal from District Court, Jefferson County; J. D. Campbell, Judge. 

Suit by Mrs. Katie L. Funderburk against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

W. T. McNeill, of Beaumont, for appellee. 


HUNTER et al. v. NATIONAL AID LIFE ASS’N. No. 1410. 
Court of Civil Appeals of Texas. Eastland. March 8, 1935. 
Rehearing Denied April 5, 1935. 
81 Southwestern Reporter (2d) 142. 
1. INSURANCE. 

Insurer, agreeing to insure members of insolvent mutual life association, which 
sent benefit certificate to member after her death, held not liable thereon, in view of 
terms of certificate, since there was no consummated contract. 

Insurer agreed with receiver of mutual life association to tender to 
members of insolvent association usual and customary form of benefit cer- 
tificate in like maximum amount as certificate issued by insolvent association, 
to be effective if member personally signed receipt and memorandum within 
30 days and transmitted it to home office of insurer, accompanied by remit- 
tance. Certificate sent to deceased member provided that it was ineffective 
unless delivered into applicant’s manual. possession while he was still in 
good health; receipt and memorandum of agreement provided that cer- 
tificate would be ineffective unless applicant personally signed receipt while 
in good standing and yet alive and transmitted it to insurer’s home office 
with special contingent assessment, and that such acts and actual delivery of 


instrument to insurer at its home office and insurer’s acceptance of remit- 
tance were conditions precedent to insurer’s liability; letter of transmission 
informed addressee that certificate was tendered on condition that addressec 
would sign and mail fully filled out and personally signed inclosed receipt 
for benefit certificate and ratification memorandum. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 
2. INSURANCE. 

Insurer held not liable on contract with receiver to insure members of insolvent 
mutual life association, where benefit certificate issued pursuant thereto reached 
member after her death, and contract was not insurance policy, but agreement to 
offer certificates to members of insolvent association, which offer required acceptance 
as condition precedent to consummation of contracts with members. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

3. INSURANCE. 

Insurer, agreeing with receiver to insure members of insolvent mutual life 
association, held not liable to heirs of member for negligently delaying sending of 
benefit certificate for acceptance until after member’s death, where certificate was 
sent within one week after receiver forwarded necessary information, there were 
approximately 908 members of insolvent association, and it required approximately 
seven different operations in insurer’s office to properly issue certificate. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

4. INSURANCE. 

Negligent delay in sending benefit certificate for acceptance, pursuant to agree- 
ment with receiver to insure members of insolvent mutual life association, until 
after member's death, did not render insurer liable on certificate, since negligence of 
one of parties which may have prevented consummation of contract cannot be given 
effect of having brought contract into existence. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

\ppeal from District Court, Jones County; M. S. Long, Judge. 
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Suit by W. M. Hunter and others against the National Aid Life Association. 
From a judgment for defendant, plaintiff appeals. 

\ffirmed. 

k. E. Rodgers, of Hamlin, for appellants. 

Snyder, Owen & Lybrand, of Oklahoma City, Okl., and Ratliff & Ratliff, of 
Haskell (Dennis P. Ratliff, of Haskell, of counsel), for appellee. 

HickMAN, Chief Justice. 

\ppellants, as the sole heirs of Mrs. Emma L. Hunter, deceased, brought this 
suit against appellee to recover $1,000 on a certificate of insurance together with 
attorney’s fees and penalty. In a nonjury trial judgment was rendered that they take 
nothing, and this appeal followed. 

The facts are undisputed. On May 27, 1932, the district court of Travis county, 
upon the suit of the Attorney General, appointed Dennis P. Ratliff receiver for 
the Central West Texas Insurance Association, hereinafter called the Texas Asso- 
ciation. The receiver duly qualified the next day, and is still acting in that capacity. 
That association was a local mutual life insurance association, of which Mrs. Emma 
|.. Hunter was a member in good standing at the time the receiver was appointed. 
Thereafter the receiver, with the approval of the court and the Attorney General 
entered into a contract with appellee, an Oklahoma association, effective June 17, 
1932, having for its purpose the conserving and protecting of the rights of the 
members of the Texas Association. By the terms of this contract the receiver 
obligated himself to furnish the appellee a certified list of the membership of the 
Texas Association in good standing on the date of his appointment, alphabetically 
arranged, and specifying the amount of insurance held by the members respectively 
in said association. The appellee, by the contract, agreed that it would by mail tender 
to each adult member of the Texas Association its usual and customary form of 
benefit certificate in like maximum amount of life insurance as that mentioned in 
the offeree’s present benefit certificate issued by the Texas Association, “said tender, 
however, to be made upon certain conditions precedent to the effectiveness of said 
insurance contract.” One of the conditions precedent was stated to be that the 
ifferee “shall have signified to first party his desire and purpose to accept said 
tendered benefit certificate by personally signing said receipt and memorandum 
within 30 days from the date of said tendered benefit certificate and transmitting 
the same to the home office of said National Aid Life Association at Oklahoma 
City, Oklahoma, accompanied by a remittance of $2.00 per One Thousand Dollars 
maximum death benefits represented by said tenderéd benefit certificate, but in no 
case less than the sum of $2.00.” Another pertinent provision was expressed in this 
language: “It is understood and agreed by each of the parties hereto that the cor- 
porate or other existence of said Texas Association is not cancelled or merged with 
that of the National Aid Life Association and that no effort or attempt to do so is 
ontemplated or intended hereby: that none of the property heretofore or now 
helonging to said Texas Association is sold or transferred to said First Party: that 
said First Party does not under-write, guarantee or in any wise assume any of “the 
obligations of said Texas Association of any kind or character whether represented 
hy benefit certificates, policies or other contracts, either in writing or existing in 
paral. + = =" 

On June 18, 1932, one day after the contract became effective, the receiver for- 
warded by express to the state agent in Texas of the appellee at Dallas the certified 
t of membership of the Texas Association in accordance with the terms of the 
ontract. On June 24th thereafter Mrs. Hunter died. Appellee had no knowledge of 
this fact, and on the next day, June 25th, it mailed to Mrs. Hunter from its home 
tice in Oklahoma City one of its certificates, together with its letter of transmis- 
sion and a receipt and memorandum of agreement. These instruments were received 

’ the heirs of Mrs. Hunter at Abilene on the 28th day of June, after her death and 
burial. The certificate contained this language: “* * * This certificate is not 
effective unless delivered into the manual possession of the applicant while he is 
still in good health.” On the reverse side thereof was this provision: “This benefit 
certificate is not to be in force and effect unless and until receipt and memorandum 
o ratification accompanying said benefit certificate has been executed in duplicate 
yy the personal signature of the proposed insured, or until the original of said 
receipt and ratification has been transmitted to the home office of the National Aid 
Life Association at Oklahoma City, Oklahoma, nor until the duplicate attached to 
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the benefit certificate has also been filled out and personally signed by the proposed 
insured. * * *” 

In the receipt and memorandum of agreement accompanying the certificate was 
this provision: 

“I understand and agree that: 

“(1) I will not become a member of said National Aid Life Association unless 
I personally, and not by agent or other representative, sign this receipt while | 
am yet in good standing and yet alive and transmit the same to the home offic: 
of the National Aid Life Association at Oklahoma City, Oklahoma, together with 
a special contingent assessment of $2.00 per thousand of maximum death benefits, 
represented by said proffered benefit certificate and that said acts by me, and the 
actual delivery of this instrument to the said National Aid Life Association at 
its home office and its acceptance of said remittance is a condition precedent to 
any liability of said last named association under the terms of its said benefit 
certificate, same to be effective subsequent to said delivery and acceptance only.” 

The letter of transmission informed the addressee that the certificate was 
tendered under certain conditions, one of which was as follows: “That you will 
sign and mail to us, fully filled out and personally signed by you, and not by an agent 
or any other person, the enclosed receipt for benefit certificate and ratification 
memorandum.” 

Upon the receipt of the certificate with the accompanying letter of transmission 
and memorandum of agreement, the heirs of Mrs. Hunter attempted to comply with 
the conditions, in so far as they could do so. 

{1] It is obvious, we think, that no contract was consummated between thc 
appellee and the deceased. It is equally certain that the heirs of the deceased 
could not consummate one after her death. Without a consummated contract there 
is no basis of liability. The question is so well settled by the authorities that we 
do not deem it necessary to discuss them. We cite the following taken from 
appellee’s brief : Connecticut Mut. Life Ins. Co. v. Rudolph, 45 Tex. 454; Wright v. 
Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 325; Denton v. Kansas City 
Life Ins. Co. (Tex. Civ. App.) 231 S. W. 436; Dickey v. Continental Casualty Co., 
40 Tex. Civ. App. 199, 89 S. W. 436; Hines v. Kansas City Life Ins. Co. (Tex. Civ. 
App.) 260 S. W. 688; Brownwood Ben. Ass’n v. Maness (Tex. Civ. App.) 30 
S.W.(2d) 1114; National Aid Life Ass’n v. Miller (Tex. Civ. App.) 43 S.W.(2d) 
623: Long v. Bankers’ Guaranty Life Co. (Tex. Civ. App.) 43 $.W.(2d) 124; 24 
Tex. Jur. p. 691, § 21; Id. p. 655, § 5; note, 17 L. R. A. (N. S.) p. 1144; 37 C. J. 
p. 400 et seq. 

[2] One of appellants’ theories, as we understand it, is that their suit is maintain- 
able upon the contract between the appellee and the receiver. This contract was not 
and did not purport to be the policy of insurance. It was nothing more than an 
agreement to offer one of its certificates to each adult member in good standing 
in the Texas Association, which offer required acceptance as a condition precedent 
to the consummation of any contract at all with such member. 

{3] Neither could such liability be based upon the theory that appellee negli- 
gently delayed the sending of the certificate for acceptance. The certificate was 
sent within one week after the receiver forwarded the information. It was agreed 
upon the trial that there were approximately 908 members of the old association, 
and that it required approximately seven different operations in the office of appellee 
to properly issue a certificate in its association. This stipulation well supports the 
conclusion that appellee was not guilty of negligence. 

[4] Further, the question of negligence was immaterial. No contract was 
consummated between the parties, and the negligence of one of the parties whicn 
may have prevented its consummation cannot be given the effect of having brought 
the contract into existence. Modern Woodmen of America v. Owens, 60 Tex. Civ. 
App. 398, 130 S. W. 858; Victory Life Ins. Co. v. Ferrell (Tex. Civ. App.) 
24 S.W.(2d) 774; Brownwood Ben. Ass’n v. Maness, supra. 

Our views above discussed render it unnecessary for us to consider the question 
of attorney's fees and penalty. There was no error in the judgment of the triai 
court, and the same is accordingly affirmed. 





Federal Life Ins. Co. v. Raley 


FEDERAL LIFE INS. CO. v. RALEY. No. 4387. 
Court of Civil Appeals of Texas. Amarillo. April 1, 1935. 
Rehearing Denied April 15, 1935. 
81 Southwestern Reporter (2d) 220. 
INSURANCE. 

Policies being written by insurer must be liberally construed in favor of 
nsured or beneficiary so as to avoid defeating without plain necessity claim for 
ndemnity, and, when words used may, without violence, be given two interpre- 
tations, that which will sustain claim and cover loss should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146]3].) 

INSURANCE. 

Insured, who fell from automobile in which insured was riding immediately 
after lid slipped off left-hand screw bolt and turtleback dropped from its posi- 
ion, which sliding occurred because screw bolt became loose and dropped out 
yf its socket, Weld within accident policy clause providing coverage for death 
from injuries received in “wrecking” of automobile under policy provision that 
wrecking meant damage which required repair, and of which damage there 
should be visible mark upon car or conveyance. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. INSURANCE. 

Words “wrecking” and “disablement,” as used in accident policies, are 
ambiguous and must be construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

4. INSURANCE. 

Under accident policy covering accidental death resulting directly and inde- 
pendently of all other causes from bodily injuries sustained through external, 
violent, or accidental means, generally presumption is in favor of accidental 
death and against suicide. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

5. INSURANCE. 

Beneficiary /ield entitled to recover under accident policy for death of insured 
who fell from moving automobile, even if insured was negligent, where policy 
contained no stipulation relieving insurer of liability because of insured’s neg- 
gence. 

(For other cases, see Insurance, Dec. Dig. § 450.) 

6. INSURANCE. 

In action on accident policy for death of insured who fell out of moving 
automobile, court would presume that fall was accidental, in absence of evidence 
showing how insured fell out. 


(For other cases, see Insurance, Dec. Dig. § 646]|6].) 
7. INSURANCE. 

Whether wrecking of automobile which consisted in screw bolt dropping 
out of hinge was proximate cause of death of person riding in automobile who 
fell out of door so as to entitle recovery under accident policy covering acci- 


dental death resulting directly and independently of all other causes from bodily 
injuries sustained in wrecking of automobile sreld for jury. 


Generally, “proximate cause” is that cause which directly produces 
the effect, as distinguished from the remote cause; it is the cause which 
sets in motion a train of events which brings about a result without the 
intervention of any force operating and working actively from a new 
and independent source, but that does not necessarily mean a cause or 
condition nearest in time or place to the result. Doctrine of proximate 
cause as applied to accident policies is applicable only in determining 
whether or not an injury or death was caused solely by the act or acci- 
dent against which indemnity is given, while in ordinary negligence 
cases the proximate cause determines existence of the liability. 

(For other cases, see Insurance, Dec. Dig. § 668{11].) 


Appeal from District Court, Yoakum County; Gordon B. McGuire, Judge. 
Suit by J. W. Raley, administrator of the estate of Vera Raley, deceased, 
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against the Federal Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Alfred M. Scott, of Austin, for appellant. 

R. P. Moreland, of Plains, and Rk. L. Graves, of Brownfield, for appellee. 


BANK SAVINGS LIFE INS. CO. v. STEINER. No. 11603. 
Court of Civil Appeals of Texas. Dallas. March 30, 1935. 
81 Southwestern Reporter (2d) 225. 
1. INSURANCE. 

An “insurance policy” is a contract between insurer and insured by which 
each party becomes bound to perform obligations assumed in policy, and legal 
principles controlling insurance contract do not differ from legal principles con- 
trolling other contracts. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Insured may maintain a suit in equity to cancel or rescind contract for fraud 
of insurer or its agent, or for breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

3. INSURANCE. 

Suit by insured for rescission of life policy because of breach of provision 
vuaranteeing loan to insured jie/d maintainable, where loan provision was one of 
dominant purposes that actuated insured in entering contract, and condition 
existing in respect to contract was that if rescission was allowed, insurer would 
be placed substantially in same position it occupied previous to making of con- 
tract, and insured had not been paid actual or substantial benefits under con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

INSURANCE. 

Where insured was induced to purchase life policy because of provision 
therein that, beginning with third contract year, insured could secure loan on 
policy equal to its cash surrender value at end of contract year, and insured 
Guly applied for loan on policy, insurer’s failure to advance loan within 90 days 
of application constituted a breach of loan provision, and entitled insured to 
rescind contract and recover, with interest, premiums paid thereon. 

(For other cases, see Insurance, Dec. Dig. § 248.) 

Appeal from District Court, Dallas County; W. M. Taylor, Judge. 

Suit by I. A. Steiner against the Bank Savings Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Read, Lowrance & Bates, of Dallas, for appellant. 

Owen T. Lewis, of Dallas, for appellee. 


METROPOLITAN LIFE INS. CO. v. WANN. No. 12947. 
Court of Civil Appeals of Texas. Fort Worth. Jan, 25, 1955: 
Rehearing Denied Feb. 22, 1935. 
81 Southwestern Reporter (2d) 298. 
j. INSURANCE. 

Whether insured, who sustained injury to left hand, wrist, and arm, was totally 
and permanently disabled so as to be entitled to disability benefits under group 
policy, held for jury 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

In suit for total and permanent disability benefits under group policy, absence 
of finding by jury that plaintiff furnished proof as required by policy held 
not to preclude recovery, where uncontradicted testimony showed that plaintiff gave 
notice of claim and took up matter with insurer’s superintendent, who communi- 
cated with insured’s attorney. 


(For other cases, see Insurance, Dec. Dig. § 670.) 





Life | American National Ins. Co. v. Callahan 1057 


INSURANCE. 

Where employee’s group policy was executed in New York but certificate of 
insurance was delivered to employee and premiums were collected in Texas, con- 
tract was governed by laws of Texas and insured was entitled to penalty and 
attorney fees, a tanding New York laws did not authorize them (Vernon’s 
Ann. Civ. St. art. ; Rev. St. 1925, art. 5054; Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4, INSURANCE. 

Insured held not to have waived his right to recover statutory penalty for 
insurer's failure to pay total and permanent disability benefits under group policy 
hecause of failure to sue for penalty in original petition and claiming that right 
for first time in amended petition, where insurer filed general denial to amended 
petition (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

INSURANCE. 

Failure to define word “premanently,” in submitting issue whether insured’s 
injury was such that he was thereby from date of injury permanently, continuously, 
and 1 wholly prevented from substantially engaging in any occupation so as to be 
entitled to benefits under group policy, held not error, since such word is not defined 
in any statute and is one in common use and of well-known meaning (Rev. St. 
1925, art. 2189). 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

\ppeal from District Court, Tarrant County; Marvin H. Brown, Judge. 

Suit by William Charles Wann against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
appellant. 

McLean, Scott & Sayers, of Fort Worth, for appellee. 


\MERICAN NAT. INS. CO. v. CALLAHAN. No. 1838—6366. 
Commission of Appeals of Texas, Section A. April 24, 1935. 
81 Southwestern Reporter (2d) 504. 


1. INSURANCE. 

“Due proof,” as used in life policy requiring due proof of disability to waive 
payment of subsequent premiums unless context shows otherwise, will not be taken 
as prescribing any particular form to be observed in presenting facts called for. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Insured’s letter giving insurer all pertinent facts and proofs concerning disability 
held to constitute “due proof” of disability so as to entitle insured to waiver of 
premiums provided for in policy, and entitling beneficiary to recovery thereon upon 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

\ction by Percival K. Callahan against the American National Insurance Com 
pany. Judgment for plaintiff was affirmed by the Court of Civil Appeals [51 
S.W.(2d) 1083], and defendant brings error. 

\ffirmed. 

W. B. Handley and C. J. Shaeffer, both of Dallas, for plaintiff in error. 

White & Yarborough, of Dallas, for defendant in error. 
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ACCIDENT 


SENTINEL LIFE INS. CO. v. BLACKMER. No. 1156. 
Circuit Court of Appeals, Tenth Circuit. May 3, 1935. 
77 Federal Reporter (2d) 347. 
1, INSURANCE 


Accident policies consist of those that insure against accidental result and those 
that insure against result of accidental cause, and, to come within coverage of 
second class, means or cause must be accidental, while, to come within coverage of 
first class, it is sufficient if result or effect is accidental. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Policy insuring against losses and disabilities resulting from accidental bodily 
injuries, fatal or nonfatal, held to insure against “accidental result,” under which 
coverage it was sufficient if result or effect was accidental. 

“Accident” is an event that takes place without one’s foresight or 
expectation; an undesigned, sudden, and unexpected event. “Accidental” 
is the happening by chance, or unexpectedly; taking place not according 
to the usual course of things. “Accidental event” does not have the same 
significance or meaning as “accidental means.” An “event” is the culmina- 
tion or end that the “means” may have produced or brought about. There 
is the same relationship between means and the event that results, that there 
is between cause and effect. The means may not have been in any way 
accidental, yet the event because of some unknown and unknowable factor 
highly accidental. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Insured’s death from postoperative lobular pneumonia, which resulted from 
reduced vitality which was caused by operation which was necessitated by rupture 
or perforation of stomach wall at point of ulcer, held.to result from “accidental 
injury” within accident policy covering losses and disabilities resulting from acci- 
dental bodily injuries, fatal or nonfatal. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. INSURANCE. 

“Warranty” in law of insurance is a statement or stipulation in policy which 
is breached unless absolutely true or literally fulfilled, and breach of which results 
in avoidance of insurer’s liability upon policy. 

A “warranty” may be either “affirmative” or “promissory.” The former 
affirms the existence of a fact at the time the policy is entered into, while the 
latter requires that something be done or not done after the policy has taken 
effect. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

5. INSURANCE. 

Breach of warranty does not prevent insurance contract from taking effect, 
but avoids insurer’s liability thereunder. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

6. INSURANCE. 

A “representation” in an application for insurance is an oral or written state- 
ment of fact or a condition affecting risk, made by insured to insurer, and which 
precedes and is not a part of contract, unless it is expressly stipulated that it 
shall be. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

7. INSURANCE. 


Unless it clearly appears that parties intended statements made by insured in 
answers to questions in application for insurance to be warranties, statements will 
be construed to be representations. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

8. INSURANCE. 34 

Misrepresentation will not constitute a defense to action on a policy of insur- 
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ance unless it was intentionally untrue or was made with reckless disregard for 
its truth or falsity. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

9. INSURANCE. 

Insurance contracts should be construed according to sense and meaning of 
terms parties have used, which terms ought to be given their plain, ordinary, and 
popular meaning, and it is only where contract is fairly susceptible of two inter- 
pretations that rule of liberal construction in favor of insured may be applied. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. INSURANCE. 

If language of policy is reasonably open to two constructions, the one more 
favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

11. INSURANCE. 

Word “false,” within accident policy providing that right to recovery under 
policy shall be barred if any statement in application material to acceptance of risk 
or hazard assumed by insurer is false or made with intent to deceive, held to mean 
intentionally or willfully untrue, in view of double meaning of word “false.” 

Word “false” is defined as not according with truth or reality; not true; 
erroneous; as, a false statement; not genuine or real; assumed or designed 

to deceive: intentionally or willfully untrue; counterfeit; artificial; hypo- 

critical; sham; feigned; as false tears; false modesty; false colors; false 

jewelry; a false check or entry; false teeth; false gods. In one sense, that 
only is “true” which is conformable to the actual state of things. In that 
sense, a statement is “untrue” which does not express things exactly as 
they are, but in another and broader sense the word “true” is often used 
as a synonym of “honest,” “sincere,” “not fraudulent.” 
(For other cases, see Insurance, Dec. Dig. § 254.) 
12. INSURANCE. 

In action on accident policy barring right to recover if any statement in 
application, material to acceptance of risk assumed by insurer, is false or made 
with intent to deceive, for death resulting from postoperative lobular pneumonia 
which resulted from ulcer operation, that insured had duodenal ulcer on date 
when he made application for insurance and stated that he suffered from no dis- 
ease held no defense where insured did not know or have reason to believe that 
he was so afflicted. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

\ppeal from the District Court of the United States for the District of 
Colorado; John Foster Symes, Judge. 

Action by Eda E. Blackmer against the Sentinel Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

S. Harrison White, of Denver Colo. (Charles M. Howell and William H. 
\llen, both of Kansas City, Mo., on the brief), for appellant. 

Walter W. Blood, of Denver, Colo. (G. C. Bartels, of Denver, Colo., and Addi- 


son M. Gooding, of Steamboat Springs, Colo., on the brief), for appellee. 


SMITH v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N. No. 5079. 
District Court, W. D. Oklahoma. July 27, 1933. 
10 Federal Supplement 110. 
2. INSURANCE. 

Benefit association’s exercise of option under health insurance policy to 
decline to accept further premiums after expiration of period for which premium 
was paid did not cancel policy during insured’s total disability beginning in 
such period. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

3. INSURANCE. 


Insured held not entitled to lump sum payment for total disability during 
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his reasonable life expectancy under health policy providing for payment at 
expiration of each month during period of disability. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 

Health and accident policy is written contract, solely on terms of which 
insured’s right to collect from insurer for disability is based. 

(For other cases, see Insurance, Dec. Dig. § 530.) 
$. INSURANCE. 

Whether insured is disabled is fact question in his action on health insur- 
ance policy. 

(For other cases, sce Insurance, Dec. Dig. § 668[13].) 

At Law. Action by William Samuel Smith against the Mutual Benefit 
Health & Accident Association for damages for breach of a policy contract. On 
defendant’s demurrer to the petition. 

Demurrer sustained. 

F. E. Young and W. A. Blakeburn, both of Oklahoma City, Okl., for plaintiff. 

J. B. Dudley, of Oklahoma City, Okl., and Cleary, Horan & Skutt, of Omaha, 
Neb., for defendant. 

Vaucut, District Judge. 

The plaintiff, after alleging jurisdictional facts in his petition, states that on 
the 2d day of June, 1927, defendant association issued its policy of insurance to 
the plaintiff insuring him against accidental death and against loss of time for 
accident or illness; that said policy provided for the payments by the assured 
f $36 annually or $9 quarterly, as premium; that plaintiff paid all premiums to 
the defendant necessary to continue the policy in full force and effect t 
October 1, 1932, and that same were accepted by defendant association; that on 
the 12th day of May, 1932, plaintiff was stricken with an illness which immedi- 
ately confined the insured continuously within doors, required regular visitation 
by a physician and that said illness, resulting in total disability, has been con- 
tinuous from that time until the filing of this suit; that on June 27, 1932, plaintiff 
paid to the defendant $9, the amount of the quarterly premium, which premium 
became due on July 1, 1932; that on the 14th of July, 1932, the defendant, from 
its home office in Omaha, Neb., returned the $9 payment to the plaintiff, advising 
that they could not accept the premium; that plaintiff made numerous efforts 
to pay the premium on the policy, all of which were refused, and under date of 
September 23, 1932, plaintiff caused to be mailed to defendant association $9 in 
currency, which was returned by the defendant with the statement that the 
defendant was returning the offered premium and exercising its option under 
the additional provisions of the contract in returning the premium, and indicat- 
ing that the policy had lapsed as of July 1, 1932; that the defendant received due 
notice of plaintift’s disability as of May 12, 1932. 

Plaintiff further pleads the noncancellable indorsement which was made part of 
the policy, as follows: “The association can not cancel this policy during any period 
for which the premium has been paid. It is further understood and agreed that this 
policy can not be canceled by the association during any period of disability of the 
insured.” 

Plaintiff then alleges that under the terms of the policy he was to receive dur- 
ing the disability $100 per month, beginning May 12, 1932, and continuing so long as 
assured was totally disabled. Plaintiff further alleges that the age of the plaintiff on 
May 11, 1932, was fifty-two years, and that at that time he had an expectancy of 
life under the American Experience Table of Life of 19.49 years but, based upon 
the statements by competent medical practitioners who had attended and _ treated 
plaintiff since the beginning of his disability, said expectancy of life is reduced from 
19.49 to 10.34 vears. ; 

Plaintiff further alleges that defendant association carried the contract so long 
as the plaintiff was an insurable risk and then sought to cancel same, and that 
plaintiff is now unable to procure additional insurance, and because of the defend- 
ant’s cancellation of said policy this defendant is entitled to a sum equal to $100 
per month during the total disability for 10.34 years or $11,328.64, for which sum 
he sues. 

{1] Defendant has filed a demurrer to the petition for the reason that the same 
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does not state facts sufficient to constitute a cause of action against it or to entitle 
plaintiff to relief sought; and this matter comes on for hearing upon the demurrer 
of the defendant. For the purposes of the demurrer the allegations of the petition 
are taken as true. There are certain provisions of the policy which it is necessary for 
the court to construe in order to determine whether the plaintiff's petition states a 
cause of action. Under the standard provisions of the policy, section 10 provides: 
“Upon request of the insured and subject to due proof of loss all of the accrued 
indemnity for loss of time on account of disability will be paid at the expiration of 
each month during the continuance of the period for which the Association is liable 
and any balance remaining unpaid at the termination of such period will be paid 
immediately upon receipt of due proof.” 

Under additional provisions, section C provides: 

“The copy of the application gprs hereon is hereby made a part of this 
contract and this policy is issued in consideration of the statements made by the 
insured in the application and the payment in advance of $46.00 on the first year; 
and the payment in advance of premiums of $36.00 annually of $9.00 quarterly, 
thereafter, beginning with October 1, 1927, is required to keep this policy in con- 
tinuous effect. If any such dues be unpaid at the office of the Association in 
Omaha, Nebraska, this policy shall terminate on the day such payment is due. The 
mailing of notice to the Insured at least fifteen days prior to the date they are due 
shall constitute legal notice of dues. 

“The acceptance of any premium on this policy shall be optional with the 
Association, and should the premium provided for herein be insufficient to meet 
the requirements of this policy, the Association may call for the difference as 
required.” 

[2] Clearly under the last-quoted paragraph the defendant company has a right 
to terminate this policy and to refuse to accept future premiums. This right, how 
ever, is limited by the noncancellation indorsement, which is as follows: “The 
\ssociation can not cancel this policy during any period for which the premium has 
been paid. It is further understood and agreed this policy can not be canceled by 

Association during any period of disability of the insured.” 


That simply means that if the plaintiff became disabled on the 12th day of May, 
1032, that thereafter so long as the disability remained continuous the policy was 
oncancellable. Furthermore, if the premium was paid up to the first day of July, 
1932, that it could not be canceled prior to that date. However, the company would 
have the right on July Ist to exercise its option as above stated and decline to 
accept further premiums, subject, however, to the rights of the plaintiff then exist- 
ing. This, though, did not cancel the policy during the disability of the plaintiff, 
| if, at the time his total disability began, the policy was in full force and effect, 
it would continue in full force and effect regardless of the payment of the premiums, 
since the plaintiff tendered his dues on July 1st and several times thereafter, and the 
dues were refused. The refusal, however, of the defendant to accept the dues on 
July lst did not interfere wtih the continuation of the policy, the disability of the 
laintiff having begun on May 12, 1932. 

[3] Assuming, therefore, for the purposes of this demurrer that the policy was 
in full force and effect on May 12, 1932, and that the premium or dues had been 
paid up until July Ist, did the plaintiff have a right to payment based on his dis- 
ibility for the reasonable expectancy of his life in a lump sum? The court does not 
think so. 

[4] A policy is a written contract, and the right of the plaintiff to collect for 
disability is based solely upon the terms of the contract, and section 10 of the 
standard provisions above quoted specifies in what manner the plaintiff may be paid 
tor his disability, and that section of the policy provides for the payment for the 

ss of time on account of disability “at the expiration of each month during the 

itinuance of the period for which the Association is liable and any balance remain- 
ing unpaid at the termination of such period will be paid immediately upon receipt 
ot due proof.’ 
, a The question of whether or not the plaintiff is disabled is a question of 
ict, and the policy provides that plaintiff shall make application at the end of each 
month, and that the payment for each month shall be made at the end of each month. 
_ In Kithcart v. Metropolitan Life Insurance Co., 1 F. Supp. 719, the District 
Court of the Western District of Missouri held: “Disability insurance contracts 
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payable in installments held ‘money contracts’ on which action cannot be maintained 
for future installments because of insurer’s breach, but only for installments as 
they mature.” 

It is true that the Oklahoma Supreme Court has held that the present value of 
an insurance policy may be considered the basis of determining the measure of 
damages for breach of a policy contract, but these cases are based upon life insur 
ance policies. 

In the case at bar there is no breach of contract except the failure of the com- 
pany to pay the monthly sums provided in the contract since the date of disability, 
and there is no allegation in the petition that the plaintiff himself has complied with 
the provision of the policy relative to said payments. 

In a recent case by the Oklahoma Supreme Court, Mid-Continent Life Insurance 
Co. v. Christian, 164 Okl. 161, 23 P.(2d) 672, the court said: “Where plaintiff 
secures a health and accident policy from defendant, under the terms of which 
defendant agrees to pay plaintiff weekly payments for disability, the amount to be 
recovered under said policy is determined by the terms of said policy.” 

The second syllabus from this opinion said: “The amount to be recovered for 
the breach ot a health and accident policy is not to be determined under the same 
rule as a recovery upon the breach of a life insurance policy, and, where the trial 
court instructs the jury upon principles of law applicable to the recovery under life 
insurance policy, but not applicable to the recovery under a health and accident 
policy, the same is reversible error, and will be reversed upon appeal.” 

Third syllabus: “Where defendant issues an insurance policy to plaintiff under 
the terms of which said policy may be canceled at any premium paying time, but 
said policy has a proviso therein that said termination shall be ‘without prejudice to 
any claim then existing and for which due notice has been filed at the home office 
of the company,’ the termination of the said policy by the insurance company does 
not in any way affect a claim that had accrued prior thereto.” 

In the case at bar, assuming that defendant had the right to cancel the policy, it 
could not do so prior to the end of the period for which the premium had been paid, 
and, secondly, it could not do so during the disability period. 

In Parks v. Maryland Casualty Co., 59 F.(2d) 736, the District Court for the 
Western District of Missouri also held: 

“1. Petition in action on accident policy affirmatively alleging contract had been 
fully executed by insured did not state cause of action for damages on account otf 
injury for period of life expectancy. 

“2. Contract must be executory on both sides in order that suit for damages for 
future payments may be presently maintained.” 

While it is clear under the allegations of this petition that plaintiff has a cause 
of action against the defendant for the monthly payments which have matured since 
the beginning of his disability, vet there has been no breach of contract which would 
justify the plaintiff in asking for the sum that would be due plaintiff during his 
life expectancy in a lump sum. 

The court is of the opinion that plaintiff has brought the wrong kind of action 

The demurrer is sustained, and an exception allowed plaintiff. 


MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N 
v. LESLER et al. No. 766. 
District Court, W. D. Kentucky. Feb. 23, 1934. 
10 Federal Supplement 124. 
INSURANCE. 

In suit by insurer to cancel health and accident policy on ground of fraudulent 
misrepresentations, insured’s answer, which failed to deny fraud but set up counter- 
claim for disability benefits which accrued during period when premiums had been 
paid, held no defense, notwithstanding rider attached to policy provided that policy 
could not be canceled during period when premiums had been paid, since fraud- 
ulent misrepresentations made contract void from beginning and no rights could 
accrue thereunder. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Suit by the Mutual Benefit Health & Accident Association against Ben S. Les- 
ler and others. On motion to strike the answer and counterclaim on the ground 
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that the same does not state a defense to the plaintiff's cause of action, nor a cause 
of action against the plaintiff. 

Motion sustained. 

kK. Lee Blackwell and Bruce & Bullitt, all of Louisville, Ky., for plaintiff. 

Jos. G. Sachs, Jr., of Louisville, Ky., for defendant. 

Dawson, District Judge. ; 

This cause is submitted on the plaintiff's motion to strike the answer and 
counterclaim of the defendants, upon the ground that same does not state a defense 
to the plaintiff's cause of action, nor a cause of action against the plaintiff. 

The motion must be sustained. Plaintiff's bill seeks cancellation because of 
fraudulent misrepresentations in the procurement of the health and accident policy 
issued by it to the defendant, Ben S. Lesler, on April 2, 1932, said policy being 
issued upon the written application of the insured. The answer makes no denial 
of the fraudulent misrepresentations set out in the plaintiff’s bill, nor of any other 
material allegations contained therein. 

By his counterclaim defendant seeks to recover from the plaintiff $270.84, 
alleged disability benefits claimed to have accrued to him under the policy. It is 
quite apparent from the answer and counterclaim that the defendant concedes the 
fraudulent misrepresentations and the right of the plaintiff to have the policy can- 
celed, but that such cancellation cannot be so decreed as to defeat recovery for 
disability benefits which may have accrued during such time as the premiums on 
the policy had been paid. 

This contention of the defendant is hased upon the following rider attached 
to. the policy : 

“Non-cancellable Endorsement. 

‘The Association can not cancel this policy for any period for which- the 
premium has been paid. 

“In Witness Whereof, Mutual Benefit Health & Accident Association has 
caused this endorsement to be signed by its President and its Treasurer. 

“H. S. Weller, President 
“R. R. Reiss, Treasurer.” 

In this contention the defendant entirely misconceives the claim of the plain- 
tiff, as well as the meaning and effect of the rider above quoted. Plaintiff's con- 
tention is that the policy as a whole, including the rider, never was a legal and 
hinding obligation upon it, by reason of the fraudulent misrepresentations which 
brought about its issue and delivery to the defendant. !n other words, plaintiff 
contends there never was any contract of insurance. The defendant’s answer 
admits the fraudulent misrepresentations, and this admission as a matter of law, 
carries with it a confession that there never was any binding contract between the 
parues, 

The rider can be enforced as a binding obligation only upon the theory that 
the policy itself constituted a valid contract at the time it was issued. Properly 
interpreted, the rider was simply designed to protect the rights of the insured 
which may have accrued under the policy during any period for which premiums 
had been paid. If the policy was void from the beginning and never binding upon 
the plaintiff, then, of course, no rights could accrue under the policy. 

An order will be entered striking the answer and counterclaim, and unless the 
defendants plead further, within fifteen days from the date of the entry of such 
order, a final decree may be prepared in accordance with the prayer of the bill. 


XEY v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N OMAHA, Civ. 5209. 
District Court of Appeals, Third District, California. May 24, 1935. 


45 Pacific Reporter (2d) 1035. 
1. INSURANCE. 

In action for death benefits under health and accident policy which provided for 
annual increase of benefit up to certain amount, insurer could not defend on ground 
that in letter sent to insured privilege of annual increase was denied during period 
for which insured paid premium quarterly instead of annually where policy did not 
call for annual premiums, and there was no showing that ietter was sent by executive 
officer of insurer and approval for change was not endorsed on policy. 


(For other cases, see Insurance, Dec. Dig. § 615.) 
\ppeal from Superior Court, Madera County; E. N. Rector, Judge. 
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Action by Amy Rey against the Mutual Benefit Health & Accident Association 
Omaha, a mutual insurance association. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Clyde E. Cate, of Fresno, for appellant. 

McFadzean & Crowe, of Visalia, and George F. Gill, of Tulare, for respondent 

Mr. Presiding Justice Putten delivered the opinion of the court. 

This is an action to recover upon a policy of health and accident insurance 
issued by defendant association by which Dr. Charles R. Rey was insured, and in 
which policy plaintiff and respondent, Amy Rey, his wife was named beneficiary. 

in 1933, Dr. Rey was killed in an automobile accident. The policy was issued 
in 1921, and provided for a death benefit of $4,000, and contained the further pro- 
Vision : 

“Part B: 
“Annual Increase Four Hundred Dollars Per Year. 

“After the first year’s premium has been paid, each year’s renewal of this 
policy shall add Four Hundred Dollars to the death benefit until the same amounts 
to ($8,000.00) Eight Thousand Dollars.” 

It is the claim of appellant that when the policy in question was issued as of 
April 20, 1921, one of its officers, namely, the chief underwriter, dictated a letter 
to Dr. Rey which was signed, “Mutual Benefit Health & Accident Association,” and 
attached to the policy, and the two were then mailed to Dr. Rey in the same 
enclosure. This letter in part reads: 

“April 20, 1921. 
“Dr. C. R. Rey, Tulare, California. 

* * The policy which you applied for and which we issued calls for th 
payment of premiums on the annual plan, but at the request of our representative we 
are permitting you to carry this protection by the payment of premiums on thi 
quarterly plan. Under the arrangement the sections under Part ‘B’ of your policy 
which refers to the ‘Annual Increase’ and the ‘Twenty Year Privilege’ will not be 
effective, but in all probability you will be in a position in the near future to tender 
your premiums on the annual plan, when you will be entitled to the additional pro- 
tection. * * *” 

Upon the death of the insured the company tendered to the beneficiary the sum 
of $4,000, which was refused. Thereafter this action was commenced by respondent 
for $8,000 under the policy. 

It is conceded that the insured did not make payments upon an annual basis, 
hut did for more than ten years pay the premiums in quarterly installments, and 
the policy was renewed from year to year. 

The letter above referred to was set forth in full in the verified answer of 
detendant as a special defense. No affidavit was filed by plaintiff denying the 
genuineness and due execution of this instrument. It is the contention of defendant 
that this letter became a part of the policy and therefore came within the provisions 
of section 448 of the Code of Civil Procedure. Upon the trial the court found, how- 
ever, that it was not true that on the 20th day of April, 1921, or at any other time, 
Dr. Charles R. Rey entered into an agreement set forth in the letter above referred 
to, and that it was not true that the letter was attached to said policy at the time the 
policy of insurance was delivered to Dr. Rey. The court also found that the insured 
paid the premiums accruing upon the policy and in all other respects paid, kept, 
and performed all of the agreements and conditions in said policy contained on his 
part to be kept and performed, and that the policy was in full force and effect at 
the time of the death of the insured. As a conclusion therefrom, the court directed 
judgment to be entered in favor of plaintiff in the sum of $8,000, together with 
interest thereon. It is from the judgment entered in accordance therewith that this 
appeal is taken. 

It is the contention of appellant that the findings are not supported by the evi- 
dence. The deposition of the chief underwriter was received in evidence, wherein, in 
answer to certain interrogatories he testified he wrote the letter in question and 
attached the same to the policy of Dr. Rey, and that he personally mailed the 
envelope which contained the policy and the letter attached thereto. The original 
letter was never found among the effects of Dr. Rey, and after demand upon 
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respondent for production of the original, appellant offered a carbon copy of the 
letter referred to. 

There is nothing in the evidence to establish the iact other than the testi- 
mony of the witness that this letter was ever attached to the policy or was ever 
sent to the insured, and there is no reference in the letter itself of any enclosure, 
nor to any particular policy either by date or by number, and the context of the 
letter itself refers to a policy as one, “which you applied for and which we issued,” 
not to one then being issued or enclosed. Whether or not the policy therein referred 
to was the policy here in question was a matter for the determination of the trial 
court; a physical examination of the policy itself discloses no satisfactory evidence 
of any letter having been attached. The court having found adversely to appellant, 
that finding is binding upon us. Common knowledge, too, would seem to indicate 
that if the letter were intended as a rider or a modification of the policy in question, 
it would have distinctly referred to the policy to which it related and would have 
been attached thereto in some permanent and definite manner. The letter also states 
that the policy referred to called for payments of premiums on the annual plan, 
but an examination of the policy issued to the insured in this case does not seem 
to be one that contains such a provision. That part of the policy bearing upon the 
subject of payment of premiums is part “B” set forth above, and we quote further 
provisions found elsewhere in the policy: 

“Standard Provisions. 1. This policy includes the endorsements and attached 
papers, if any, and contains the entire contract of insurance, * * *“ “2, * * * 
No change in this policy shall be valid, unless approved by an executive officer 
of the association, and such approval be endorsed herein.” “(c) The copy of the 

application endorsed hereon is hereby made a part of this contract and this policy 
is issued in consideration of the statements made in the application and the payment 
of dues of $116.00 the first year and $96.00 each year thereafter. * * *” “And 

ie payment of dues, as stated above, or at such time as the Treasurer shall advise 
ie Insured, beginning with July 1, 1921, is required to keep this policy in con- 
tinuous effect. * * * (e) This policy shall not be in force until the premium is 
paid, and should the premium provided for herein be insufficient to meet the require- 
ments of this policy the Association may call for the difference as required.” 

In the application by the insured which is attached to the policy appears the 
following: “16. What is the form number of policy applied for? 12D. What is the 
premium? $116. Ist year, $96.00 thereafter. * * *” 

[1] We are of the opinion therefore that the policy in question did not call for 
the payment of premiums upon the annual plan, and that any attempt, if such were 
made, to modify this policy by the issuance of the letter referred to would be ineffec- 
tive for the reason that under paragraph 2 as quoted above there is no showing 
that the letter was sent by an executive officer of the company nor was such 
approval for a change endorsed upon the policy. 

In Burch y. Hartford Fire Ins. Co., 85 Cal. App. 542, 259 P. 1108, 1111, it is 
said: “Provisions may be incorporated into the policy by slips or riders attached 
thereto. Such slip or rider will be construed in connection with the printed pro- 
visions of the policy, and the entire contract harmonized, if possible, but, if there 
is an irreconcilable conflict, the slip or rider will control. In order, however, to 
form a part of the contract, the slip or rider should be referred to in the body of 
the policy; it is not a part of the policy merely because it is enclosed in the same 
envelope in which the policy is sent to ins sured, or because it is pinned on the policy.” 

Appellant’s contention that the failure of respondents to deny the genuineness 
and due execution of the letter set up in the answer of defendant as a special 
detense now precludes her from denying the validity of that instrument, cannot pre- 
vail. Section 448 of the Code of Civil Procedure provides that when the defense 
to an action is founded upon a written instrument and a copy is either contained in 
the answer attached thereto the genuineness and due execution is deemed admitted 
unless plaintiff within a given time denies the same by affidavit. We do not believe, 
however, that this instrument referred to is such a written instrument as calls for 
such denial. 

In the case of Marx v. Raley & Co., 6 Cal. App. 479, 92 P. 519, it was held that 
a letter similar to that pleaded is not a written instrument upon which the defense 
is based within the meaning of section 448 of the Code of Civil Procedure. The case 
of Health v. Lent, 1 Cal. 410, 411, is therein cited as follows: “It is clear that the 
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statute does not extend to any other parties than those who are alleged to have 
signed the instrument.” This last case is also cited with approval in the case of 
Miller v. Price, 103 Cal. App. 650, 284 P. 1035. If the law were otherwise, the 
plaintiff in this action, who has never seen the original copy of the letter alleged 
to have been mailed to Dr. Rey, would be required to deny the due execution and 
delivery thereof under oath or be precluded from availing herself of any evidence 
produced at the trial disproving the same. The law cannot exact such an affidavit 
from one who had no knowledge whatever of the original letter in question. 

We believe, therefore, that the findings of the court are sustained by substantial 
evidence and that respondent herein is entitled to recover the amount found due by 
the trial court. 

The judgment is therefore affirmed. 

I concur: Thompson, J. 


UARDIAN LIFE INS. CO. OF AMERICA v. SNOW. No. 24491. 
Court of Appeals of Georgia, Division No. 1. May 23, 1935. 
180 Southeastern Reporter 241. 
1. INSURANCE. 

In suit for past-due disability benefits on health and accident policy which pro- 
vided that insurer might at any time demand due proof of continuance of dis- 
ability, and that, upon failure to furnish such proof, no further payments should 
he made, where answer alleged that insurer made “declaration of recovery” and 
notified insured that no further disability benefits would be paid, requirement for 
submission of proof of continuance of disability on demand of insurer held waived. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Disability or incapacity reasonably closing to insured substantially all material 
activities of his occupation, or such other employment approximating same liveli- 
hood as insured might fairly be expected to follow, in view of his station, circum- 
stances, and physical capabilities, is “total disability,” within health and accident 
policy defining such disability as one rendering insured permanently, continuously, 
and wholly unable to perform any work or follow any occupation for remuneration 
or profit. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Syllabus by the Court. 

In a suit on a health and accident policy, which contains provisions that give 
to the insurer the right to demand proots of the continuance of a total disability 
once acknowledged by the company and on which it is paying benefits, it 1s not 
necessary to allege that such proofs of continued disability have been furnished 
Phe demand for such additional proofs and the refusal to comply with such 
demand is a matter of defense. Such a provision is not on the same basis as the 
submission of proofs of loss in a fire insurance policy, where the policy provides 
that suit may not be instituted until 60 days after the submission of such proofs 
of joss. Compliance with such a condition in a fire insurance policy, or showing 
waiver thereof by the insured, is a necessary condition precedent to a recovery. No 
such condition precedent is required for a recovery on the health disability policy 
sued on here. 

2. If the insured is so disabled or incapacitated that substantially all the mate- 
rial activities of his occupation, or such other employment approximating the same 
livelihood as he might fairly be expected to follow, in view of his station, circum- 
stances, and physical capabilities, are reasonably closed to him, he is totally dis- 
abled within the meaning of the policy sued upon in this case. 

The court did not err in overruling the motion for new trial. 

Broyles, C. J., dissenting. 

Krror from City Court of Valdosta; R. G. Dickerson, Judge. 

Suit by R. P. Snow against the tae Life Insurance Company of America. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Affirmed. 

Bryan, Middlebrooks & Carter, of Atlanta, and Copeland & Dukes, of Val- 
dosta, for plaintiff in error. 
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Wilcox, Connell, & Wilcox, of Valdosta, for 

GvuERRY, Judge. 

Robert P. Snow recovered a judgment against the Guardian Life Insurance 
Company of America for alleged disability benefits under the terms of a policy 
of insurance issued to him by the defendant company. Defendant complains of the 
overruling of its motion for new trial. 

The policy provides for the payment of a fixed amount each month and for 
waiver of premiums during such disability, provided the insured, before attaining 
the age of 60, and while the policy is in effect, “becomes totally and permanently 
disabled by bodily injury or disease so that he is and will be permanently, contin- 
tously and wholly prevented thereby from performing any work or following any 
occupation whatever for remuneration or profit.” It is provided that payments are 

begin from the date of the receipt by the company of satisfactory proofs of 
such permanent and total disability. It is further provided that, although proot ot 
permanent disability may have been accepted by the company as satisfactory, “the 
company may at any time demand due proof of the continuance of such total dis- 
ability, but not oftener than once a year after such disability has continued for 
two full years, and upon failure to furnish such proof or if it shall appear to the 
ompany * * * that insured is able to perform any work or follow any occupation 
whatever for remuneration or profit, no further premiums shall be waived and no 
further income payments shall be made.” 

The petition alleges that insured has for the last 3 years suffered from spinal 
irthritis, and that he is now, and has during said period of time, been totally and 
permanently disabled, so that he was, is, and will be permanently, continuously, and 
wholly prevented thereby from performing any work or from following any occupa- 
tion whatsoever for remuneration or profit, that on December 1, 1930, he furnished 

the insurer due proof that he was totally and permanently disabled, and that 
the insurer on March 9, 1931, acknowledged liability to plaintiff therefor and made 
to him monthly payments as provided in the policy, until August 9, 1932, at which 
time it defaulted, and that it has since that time failed and refused to pay petitioner 


defendant in error. 


benefits thereunder, and demanded of him in September, 1932, the annuai premium 
of $80.48, although he was then and still is totally and permanently disabled. The 
premium was paid under protest, and suit is brought to recover the same, together 
with alleged past-due payments. 


The defendant answered, admitting its payments to insured from March 9, 
1931, to August 9, 1932, but said that shortly after July 9, 1932, and prior to August 
9, 1932, it ascertained that plaintiff was not totally and permanently disabled by 
bodily injury or disease, and thereupon notified plaintiff that it would make no fur- 
her payment for total disability. It denied that plaintiff had been since that time 
disabled within the meaning of the policy. 

[1] 1. There was in evidence the following letter: 

“August 2, 1932. 
“Mir. Rohert Parker Snow, 406 TF. Moore Street, Valdosta, Ga. 
“In Re: Policy No. 421750— 
Robert Parker Snow. 

‘Dear Sir: Under Date of Dec. 28-1930, you submitted to this office various 
statements purporting to be proof of your total and presumed permanent disability. 
\s it appeared from such statements that you were totally and presumably perma- 
a disabled, as defined by the terms of the policy, we approved your claim for 
ie disability benefits. In case your total disability has wholly and continuously 
cial you from following any gainful occupation and in case it still continues, 
the Company, in accordance with the express provisions of the policy, hereby 
invites you to submit, without undue delay, proof of such total and continuous dis- 
ability, the necessary forms for which will be sent upon request. 
furnish proof of continuous total disability, no further disability 
granted by the company under your present claim.” 

It is insisted by plaintiff in error that the above letter is such a demand as 
defeats the right of the plaintiff to bring this action without complying therewith, 
by submitting additional proofs of the continuance of the disability. The court 
charged the jury, as requested by the plaintiff in error, to the effect that, although 
disability under the policy had been admitted and payments made by the defendant 
company, it might require additional proofs of the continuance of such disability, 


Unless you can 
benefits can be 
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and that a failure to furnish such additional proofs according to the terms of the 
policy would prevent the bringing of an action thereon. Plaintiff in error insists 
that the letter quoted is such a demand for such additional proofs as constitutes a 
condition precedent to the bringing of an action on the policy. The holdings in 
respect to suits in fire and health insurance cases are cited as authority for the 
position taken. In Frye y. Continental Life Ins. Co., 43 Ga. App. 849, 160 S. E. 
544, the policy sued on provided that: “Written notice of injury on which claim 
may be based must be given to the company within twenty days after the date of 
the accident causing the injury.” Fire insurance policies generally contain a pro- 
vision that, in case of loss by fire, written notice and proofs of loss must be sub- 
mitted within 60 days. In these cases our courts have held that a failure to fur- 
nish such proofs or to show a waiver thereot will postpone the right to bring suit 
on the policy. Jackson v. Security Ins. Co., 43 Ga. App. 13, 158 S. E. 457. 

The reason for the validity of such a provision in the policy is readily appar- 
ent. Under fire insurance policies generally, the loss itself does not become pay- 
able until 60 days aiter the furnishing of the proofs of loss, and, where the policy 
provides that suit must be brought within 12 months of the loss and the proofs oi 
loss are not submitted at least 60 days hefore the expiration of 12 months from the 
fire, the failure to furnish such proofs of loss, unless there be a waiver, will pre- 
vent maintenance of the suit. “An absolute refusal by the insurer to pay, made 
before the expiration of the reasonable time within which the insured must furnish 
such proofs, will be a waiver thereof.” The policy in the present case provides 
that the insurer may, under certain conditions, demand proof of continuance of 
the disability, and, upon failure to furnish such proofs, or where it appears to the 
company that the insured is able to work for renumeration or profit, payments there- 
under will cease. In its answer the insurer alleges that it ascertained some time 
after July 9, 1932, that plaintiff was not then totally disabled according to the 
terms of the contract, and that on August 2, 1932, it made “declaration of recovery,” 
and “notified plaintiff that no other or further monthly payments would be mad 
on account of his alleged disability.” This was a refusal by the insurer to pay, 
for the reason, as it claims, that the insured had so far recovered as to be no 
longer entitled to the benefits of the policy. Under such conditions it was not a 
condition precedent to the plaintiff's right of action to submit additional proofs of 
the continuance of the disability. A declaration of recovery made by the insurer 
and a refusal to pay the insured on account of such alleged recovery waive the 
provisions of the policy with respect to additional proofs of continuance of dis- 
ability, just as a refusal to pay waives proofs of loss in a fire insurance policy 
Moore v. Dixie Fire Ins. Co., 19 Ga. App. 800, 92 S. E. 302. 

{21 2. Complaint is made of various excerpts from the judge’s charge im 
respect to what constituted total and permanent disability. It is conceded in the 
brief for counsel for plaintiff in error that the evidence supports, but does .not 
demand, a finding of the jury for the insured, on the question of total disability 
The trial judge charged the jury substantially in the language of the ruling of the 
Supreme Court in the case of Cato v. A&tna Life Ins. Co., 164 Ga. 392, 138 S. E 
787. Plaintiff in error insists that this was error, for the reason that the provision 
with regard to total disability in the policy here sued wpon is entirely different, 
and requires a different construction, from that contained in the policy in the Cato 
Case, supra. The material portion ot the clause with regard to total disability in 
that case was as follows: “And if such disability presumably will during lifetime 
prevent such employee from pursuing any occupation for wages or profit, such 
employee shall be deemed to be totally and permanently disabled within the mean- 
ing of this policy... The material part of the provision of the policy in the cas¢ 
at bar is as follows: “If due proof shall be furnished to the company * * * that the 
insured * * * has * * * become totally and permanently disabled by bodily injury 
or disease so that he is and will be permanently, continuously, and wholly prevented 
thereby from performing any work or from following any occupation whatsoever 
for remuneration or profit, * * * upon approval of such proof, the company will 
grant the monthly income and waiver of premium benefits specified below.” The 
Supreme Court in the case of Prudential Insurance Co. v. South, 179 Ga. 653, 177 
S. E. 499, 500, had under consideration a suit on an insurance policy which was 
substantially as follows: Total disability, within the meaning of the policy, exists 
whenever the insured is rendered “wholly, continuously, and permanently unable 
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to engage in any occupation, or perform any work for any kind of compensation 
of financial value during the remainder of his * * * lifetime.” 

In discussing whether or not in that case the ruling made in the Cato Case, 
supra, was authority, with regard to the difference in the language of the contracts 
as to total disability, the court said: “In cases of this character, the policy should 
he construed liberally to effectuate the general purpose of the contract, which is 
to indemnify the insured for the loss of time by reason of incapacity to perform 
his usual work or carry on his usual business by reason of a happening covered by 
the policy. Cole vy. Metropolitan Life Ins. Co. (R. I.) 170 A. 74. The policy here 
contained language different from that involved in Cato v. A&tna Life Ins. Co., 
164 Ga. 392, 138 S. E. 787, and the other cases cited by the Court of Appeals; but 
the purpose of the contract was substantially the same, and the case should be 
governed by like principles. There are two lines of authority ccledine to cases of 
his kind, one tending to literalism, and the other applying the principle of liberal 
construction.” We think the above language is applicable to the case at bar and 
answers the contention of plaintiff in error. While there is some difference in the 
exact wording of the clauses in the Cato Case and the policy here sued on, there 
is no material difference, and they both should be construed alike. We are there- 
fore of the opinion that the assignment of error is without merit. 

The evidence amply supports the verdict, and the court did not err in over- 

‘uling the motion for new trial. 

Judgment affirmed. 


NORTH AMERICAN ACC. INS. CO. v. WHITE. 
Court of Appeals of Kentucky. March 22, 1935. 
80 Southwestern Reporter (2d) 577. 
1. INSURANCE. 

Parties to insurance contract can contract for what accidents and risks policy 
s to cover, and court will not make new or different contract for parties under 
guise of construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

INSURANCE. 

Where accident policy covers injury or death sustained in particular manner, 
burden is on beneficiary suing to recover on policy to establish that accident causing 
injury or death is within stipulations in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Insurer held not liable for death of insured who died from injury sustained 
when insured was struck by automobile while he was jumping off bicycle, under 
policy covering loss of life by being struck, knocked down, or run over while “walk- 
ing or standing on the public highway.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

\ppeal from Circuit Court, McCracken County. 

\ction by Eunice White against the North American Accident Insurance Com- 

v. From the judgment, the defendant appeals. 

Reversed. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellant. 

l.. B. Alexander, of Paducah, for appellee. 

RICHARDSON, Justice. 

For a premium of $2 to be paid annually, the North American Accident Insur- 
ance Company, Chicago, IIl., issued and delivered to Sam White, age fifty, a resi- 
dent of Paducah, Ky., a policy payable to Eunice White for $1,000, for loss of his 
life, “by being struck, knocked down, or run over, while walking or standing on 
the public highway, by a moving vehicle, propelled by steam, cable, electricity, 
naphtha, gasoline, horse, compressed air, or liquid power.” 

On the afternoon of the 22d day of May, 1933, White, “with a minnow bucket 
and fishing cane,” left his place of business at Eighth and Burnett streets, riding a 
bicycle on North Eighth street. Ed. Osborne resided about one block from White's 
place of business. On reaching the driveway of Osborne, White stopped and engaged 
with Osborne in a conversation for four or five minutes. Then he went on his way, 
still riding his wheel, to a point in the street about eighty feet from where he had 
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talked with Osborne, when he met Grimmer traveling in an automobile, and as 
the automobile and bicycle approached each other, White “jumped off of his wheel, 
but it (the automobile) caught him too quick”; he “tried to cut his wheel, and 
jumped off of his wheel, but he was too slow.” As “he jumped off of his wheel,” 
he pushed it “off onto the gravel,” and “went over the fender of the automobile,” 
his left side striking the running board, his feet up in the air, then fell in the road. 
He was picked up by Grimmer and carried away in the automobile. His death 
resulted within three days from “pneumonia and edema of the lungs,” superinduced 
by an injury to his left side, sustained at the time of the collision. 

The only eyewitness introduced by the beneficiary was Osborne, whose testi- 
mony, as it is detailed above, is corroborated by the condition of the bicycle which 
was exhibited to the jury. It was not damaged. 

The determinative question is the right of the insurance company to a per- 
emptory instruction. 

}1] The coverage of the policy is limited to loss of life “by being struck, 
knocked down or run over, while walking or standing on a public highway by a 
moving vehicle, etc.” The parties to the insurance contract had the right and power 
to contract for what accidents and risks the insurer was, and for what accidents and 
risks it was not, liable, and the court under the guise of construction may not make 
a new or different contract for them. Inter-Southern Life Ins. Co. v. Foster, 248 
Ky. 481, 58 S.W.(2d) 668; Walther v. Southern Surety Co., 187 Ky. 466, 219 S. W. 
183; Benham v. Ky. Central Life & Acc. Ins. Co., 240 Ky. 169, 38 S.W.(2d) 954; 
Monroe’s Adm’r v. Federal Union Life Ins. Co., 251 Ky. 570, 65 S.W.(2d) 680. 

The words of the clause of the policy here involved are so plain and simple, 
no rules of construction need be invoked to understand their natural, obvious mean- 
ing. 

[2] It is an accepted rule that where the policy covers an injury or death sus- 
tained in a particular manner, the accident causing either must be within the stipu- 
lations as set forth therein, and the burden is on the beneficiary to establish accord- 
ingly, by some evidence, his right to recover. “Especially should this be so where 
the premium is small * * * and the policy is a very limited one and does not 
pretend to be full coverage. As an actuarial proposition, the insurance must neces- 
sarily be circumscribed and must have been so understood by the person insured.” 
Inter-Southern Life Ins. Co. v. Foster, supra; Walther v. Southern Surety Co., 
supra. 

{3] The problem before us on the undisputed facts, in the light oi these prin- 
ciples, is whether White’s death resulted “by being struck, knocked down or run 
over while walking or standing on the public highway,” by Grimmer’s automobile. 

A careful, diligent, and earnest analysis of the testimony of Ed. Osborne, upon 
which the beneficiary solely relies as authorizing the submission of the case to the 
jury, convinces us that White was neither walking nor standing in or on the high- 
way, within the meaning of the policy, at the time he sustained the injury which was 
the proximate cause of his death. While it is not shown by the testimony of 
Osborne that the bicycle, on which White was riding at the time of the collision of 
himself and the automobile, actually came in contact with the automobile, it 1s 
definitely shown that the impasse of the automobile and the bicycle on which he 
was riding occurred simultaneously with his injury. At the moment White sustained 
his injury he was engaged in the act of jumping “off of his wheel, but was too 
slow,” and he was in no sense “standing or walking on the highway.” In dismount- 
ing he collided with the automobile and thus sustained his injury. Laporte v. North 
American Acc. Ins. Co., 161 La. 933, 109 So. 767, 48 A. L. R. 1086. 

The facts in the pending case are substantially those stipulated in Laporte v. 
North American Accident Ins. Co., wherein the injury was sustained by the insured 
who was riding a motorcycle when he was thrown therefrom, knocked down, run 
over, and killed by an automobile, and it was held a dismissal was proper. 


It is not doubtful that the evidence of the beneficiary clearly demonstrates that 
White was not “struck, knocked down or run over” by the automobile of Grimmer 
while “walking or standing on the highway,” within the meaning of these terms as 
they are used in the policy. Plainly, the insurance company was entitled to a per- 
emptory instruction, and the court erroneously failed to direct a verdict in its favor. 

Wherefore, the judgment is reversed for proceedings consistent with this 
opinion. 





Bordelon vy. Atlas Life Ins. Co. 


BORDELON v. ATLAS LIFE INS. CO. No. 4986. 
Court of Appeal of Louisiana. Second Circuit. June 4, 1935. 
161 Southern Reporter 642, 
2. INSURANCE. 


Evidence in suit on accident policy held sufficient to sustain finding that policy 
at time of insured’s accidental death had lapsed for failure to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

\ppeal from Ninth Judicial District Court, Parish of Rapides; R. C. Culpepper, 
Judge. 

Action by Rosa Bordelon against the Atlas Life Insurance Company. Judgment 

defendant rejecting plaintiff's demands, and plaintiff appeals. 

org rmed. 

Lee J. Novo, of Alexandria, for appellant. 

Geo. J. Ginsberg, of Alexandria, for appellee. 

Drew, Judge. 

Plaintiff instituted this suit to recover the proceeds alleged to be due under an 
accident insurance policy issued by defendant to Lionel J. Bordelon, in which policy 
plaintiff was made the beneficiary. The insured was killed in an automobile acci- 
dent on April 15, 1934. Plaintiff alleged the policy was in full force and effect at 
the time of the accidental death of the insured, and prayed for judgment for the 
amount stipulated in said policy, plus interest as fixed by law in such cases. ; 

The principal defense urged is that the policy had lapsed for nonpayment of 

: premium due on December 14, 1933. It is admitted that all premiums were paid 
i to that date. It is unnecessary to state the other defenses urged. 

The lower court found for defendant, rejecting plaintiff's demands, and she has 
prosecuted this appeal. 

The policy was issued to deceased on September 14, 1932, and provided for 
quarterly payments in advance in the amount of $1.05. It is further shown by the 
testimony that insured was granted thirty days after due date, as days of grace, 
within which to make payment of premiums, and therefore the policy would not 
lapse until the days of grace had expired after the premium was due. 

Plaintiff relies almost exclusively upon two cards which the insured was sup- 
posed to keep, and on which each payment of premium would be listed by the agent 
of defendant, showing the date the premium was due and when paid. The collector 
or agent would sign his name opposite in the space provided, and would do so at 
the time of receiving payment. The first card shows in spaces headed : 

Date When Due When Paid Signature of Collector 
Year 1932 Year 1933 


14th Dec. 15th Dec. $1.05 J. E. Potts 
14th Mar. 


The other card shows in spaces: 
Date When Due When Paid Signature of Collector 
Year 1933 Year 1933 
14th Dec. 14th Dec., 0° J. E. Potts 
14th Mar. 14th Mar.. 5 pat in a 
14th June 

There is no other notation of any kind on either card. 

The next card which was produced by plaintiff at the request of defendant, 
shows the payment which was due June 14, 1933 (being the payment following 
chronologically after the March 14, 1933, payment) was paid to the agent or 
collector, named Morgan. The next payment, due September 14, 1933, was paid to 
an agent and collector, J. B. Coker, which is shown by ordinary receipt signed by 
Coker. No card for this payment is in the record. The next payment due was 
December 14, 1933, and is the payment which is disputed. 

{1] Plaintiff strenuously contends that evidence to vary the cards as to date or 
otherwise is inadmissible, and objected to any testimony to explain the inconsistency 
in the cards. By looking at the second card, which we have copied from the 
records, it will be seen that the first payment entered thereon is December 14, 1933, 
and the payment made afterward, or the second payment entered thereon, is March 
l4, 1933, or a payment which was due, and, according to the card, without any 
explanation thereof, was made nine months before the first payment entered on the 
card was made. Without any explanation, there is nothing to show that the pay- 
ment due March 14, 1934, was ever made. That being the case, plaintiff's case 





1072 The Insurance Law Journal, Vol. 85 [ Nov., 1935 


would fall, as the insured was accidentally killed on April 15, 1934, and after the 
thirty days’ grace had expired on the payment due March 14, 1934. 

The lower court allowed the witnesses to explain the cards and to show the tru 
state of facts, due to the confusion the cards themselves cause in the mind of any 
one Who looks at them. They are not self-explanatory. Furthermore, the notation 
made as to the entries could cause plaintiff no injury, for the reason her case would 
have to fall without an explanation which would change the payment written 
March, 1933, on the card to read “March, 1934,” for the reason the card fails to 
show a 1934 payment, and one was due and would have had to be made by deceased, 
in order to keep his policy in effect, since his death was on a date four months and 
one day after the last payment shown on any of the cards. 

|2] The explanation given by the witnesses, J. E. Potts, Morgan, and J. B. Coker, 
each of whom succeeded the other in defendant’s employ, make the case very simple. 
Each of these witnesses collected from deceased, as is shown by the signature on the 
cards and the receipts. Mr. Potts was district manager and collector for defendant 
until the latter part of May, 1933, when he severed his connection with the company, 
was checked out and relieved of all cards, receipts, and other paraphernalia belonging 
to defendant company. After that date. he was not authorized to make any 
collections, and made none. The first credit signed by Potts, as collector, shows 
the payment due December 14, 1932, and paid December 14, 1933. The last year 
written thereon, 1933, is clearly an error, for the reason that Potts made n 
collections and was not in any way connected with the defendant company in 
December, 1933. To. corroborate this fact, on this same card the next due date of 
a premium is listed showing it to be March 14, 1932—a full six months before 
the policy was issued by the company to the deceased. The next credit is likewis 
an error for the same reason, as it shows, after giving credit for the December 
14, 1933, payment, the next payment due was the June, 1933, payment, which is an 
impossibility. 

The reason for the errors is accounted for by uncontradicted testimony whic! 
shows that when a collector would call on deceased for payment of his premiums, 
invariably deceased would not have the last card given him, three months before, 
and each time the collector would give a duplicate made from memory, and thi 
collector, being more concerned with the premium then due than those previously 
paid, would fill in the date, or year especially, in which the then due payment fell. 

Another reasonable explanation of the card, which is signed by J. E. Potts, being 
dated 1933, is that the payment due December 14, 1932, took care of all payments 
up until March 14, 1933, and at the time the March 14, 1933, payment was made to 
Potts, deceased did not have the card given him on December 14, 1932, and Potts, 
from memory, at the March 14, 1933, collection time, gave him a duplicate card, 
and showed the December 14, 1932, payment as received December 14, 1933. That 
Potts collected no money from deceased after March 14, 1933, is made plain by th 
evidence, and the agent and collector in charge on December 14, 1933, who con- 
tinued as agent and collector until the date of insured’s death, is positive the 
deceased never made any payment of premiums after September 14, 1933, although 
he called on him twice for the December payment. 

Without further discussing the testimony, we are of the opinion the evidence 
preponderates in favor of defendant’s contention, and that the policy had lapsed for 
failure to pay the December 14, 1933, premium. 

The lower court found for defendant, and the judgment is correct. It is 
afhrmed, with costs. 


DAVIDSON v. FIRST AMERICAN INS. CO. No. 29145. 
Supreme Court of Nebraska. May 24, 1935. 
261 Northwestern Reporter 144. 


1. INSURANCE. 

Insurer failing to set up condition precedent contained in health and accident 
policy sued on, and failing to allege breach by insured, waived defense based on 
insured’s claimed breach of condition precedent (Comp. St. 1929, § 20-836). 

(For other cases, see Insurance, Dec. Dig. § 395.) 
2. INSURANCE. 

Where amended petition in action on health and accident policy alleged that 
all conditions of policy relative to notice of sickness had been given, insurer, by 
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merely answering that terms of policy had not been complied with to entitle 
plaintiff to recover, waived its right to set up want of notice of illness as defense 
(Comp. St. 1929, § 20-836). 

(For other cases, see Insurance, Dec. Dig. § 395.) 
3. INSURANCE. 

Provision of health and accident policy indemnifying insured for loss of time 
from bodily sickness or disease, contracted after policy had been in continuous 
force for not less than fourteen days, covered sickness or disease first manifesting 
itself after such period, notwithstanding medical cause antedated policy. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

INSURANCE. 

Under health and accident policy requiring weekly personal attendance of phy- 
sician on insured, where physician gave regular weekly attendance for three months 
but attended insured only occasionally for remainder of disability period, evidence 
showing that weekly personal attendance would have been of no value during latter 
period held sufficient to show substantial compliance with policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Syllabus by the Court. 

“In pleading the performance of conditions precedent in a contract, it shall 
be sufficient to state that the party duly performed all the conditions on his part; 
and if such allegation be controverted, the party pleading must establish on the 
trial the facts showing such performance.” Comp. St. 1929, § 20-836. 

“If the defendant insurance company fails to set up a condition precedent 
anes in the insurance policy in suit, and fails to allege its breach by the plain- 
tiff, such defense is waived.” I.ehnherr v. National Accident Ins. Co., 126 Neb. 
199, 252 N. W. 823 

3. A provision in a policy of insurance indemnifying the insured “for loss of 
time * * * from any bodily sickness or disease * * * which is contracted and begins 
after this policy has been in continuous force for not less than fourteen days” 
‘overs sickness or disease first manifesting itself after such period, although the 
— cause may have antedated the policy. 

. “If the mental condition of a person becomes a material subject of inquiry, 

a non-expert witness may be permitted to state his opinion concerning that condi- 
tion if he is shown to have had a more or less extended and intimate acquaintance 
with ‘soe person and gives the facts and circumstances upon which the opinion is 
based. The weight to be given such testimony is a question for the jury, to be 
considered by them in connection with the credibility and intelligence of the wit- 
ness, and his opportunities for observation.” Kehl v. Omaha Nat. Bank, 126 Neb. 
695, 254 N. W. 397. 
5. Under a policy requiring weekly personal attendance of a legally qualified 
physician or surgeon upon an assured, where the physician gave regular weekly 
attendance for three months but attended the assured only occasionally for the 
remainder of the period for which disability is claimed, the evidence showing that 
the weekly personal attendance of the physician would have been of no use or 
value during the latter period, such facts are sufficient to meet the terms of the 
nolicy. 

\ppeal from District Court, Kearney County; Munday, Judge. 

\ction by Katie Davidson, guardian of Carrie Kaldal, incompetent, against the 
First American Insurance Company. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

\lbert S. Johnston, of Lincoln, and Chappell & Lundberg, of Minden, for 
appellant. 

Carrico & Carrico, of Hastings, for appellee. 

GOULD v. TR. AVELERS’ INS. CO. 
Supreme Court, Appellate Division, Second Department. April 25, 1935. 
279 New York Supplement 892. 


* 


. INSURANCE. 
Evidence that intra-abdominal hemorrhage, causing insured’s death, resulted 
from action of vibrator on his body while exercising in gymnasium as part of 
treatment for abdominal trouble, pursuant to his medical adviser’s instructions, held 
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Insufhcient to prove that death resulted from injuries effected through “accidental 
means” within policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE 

No recovery can be had under accident insurance policy for accidental injury 
or death produced by means not accidental. 


(For other cases, see Insurance, Dec. Dig. § 449.) 
3. INSURANCE. 

Whether notice to insurer of insured’s accidental death within six days aiter 
death was reasonable notice within accident insurance policy requiring notice oi 
injury within twenty days after date of accident and “immediate notice” of acci- 
dental death, though received by insurer after twenty-day period, within which 
insured died, held fact question for jury; “immediate notice” meaning reasonable 
notice. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
4. INSURANCE. 

Insurer’s demand for autopsy, authorized by accident insurance policy, on bod) 
of insured after burial, he/d reasonable and compliance therewith condition prece- 
dent to recovery on policy for accidental death, where no notice of accident was 
given by insured during his life, or by plaintiff before burial of remains. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

Tompkins, J., dissenting. 

\ppeal from Supreme Court, Kings County. 

\ction by Bel H. Gould against the Traveler’s Insurance Company. From a 
judgment dismissing the complaint on the merits at the close of plaintiff’s case, she 
appeals. 

Affirmed, 

Argued before Lazansky, P. J., and Hagarty, Tompkins, Davis, and Johnston, 
Ny 

Nathan Frankel, of New York City, for appellant. 

Bernard J. McGlinn, of New York City (William B. Crowell and William J 
Moran, both of New York City, on the brief), for respondent. 

Hacarty, Justice. 

The basis of this action is a policy of insurance issued by the defendant to one 
Irwin A. Gould, plaintiff's husband, on the 7th day of December, 1929, in which 


policy the plaintiff is named beneficiary. The insured died on 'the 7th d: iy of 
j une, 1930. 


The insurance, by the terms of the policy, is “against loss resulting from 
Bodily Injuries, effected directly and independently of all other causes, through 
external, violent and accidental means (suicide, sane or insane not covered), 
* * * subject to the provisions and limitations hereinafter contained.” Of the 
standard provisions contained in the policy, the consideration of two is made 
necessary by the questions presented on this appeal. They are the fourth, which 
provides that: “Written notice of injury on which claim may be based must be 
given to the Company within twenty days after the date of the accident causing 
such injury. In event of accidental death immediate notice thereof must be 
given to the Company.” And the eighth, which provides that: “The Compan 
shall have the right and opportunity to examine the person of the Insured when 
and so often as it may reasonably require during the pendency of claim here- 
under, and also the right and opportunity to make an autopsy in case of death 
where it is not forbidden by law.” 

The insured, at the time of his death, carried four life insurance policies, 
aggregating $22,500, in addition to the accident insurance policy, the subject of 
this litigation, all of which, with the excepton of one for $2,000, written by the 
Prudential Insurance Company, were written by this defendant, and all of them, 
with the exception of one for $10,000 payable to the company employing the 
insured, were payable to the plaintiff as beneficiary. 

At the close of the plaintiff’s case, the defendant's motion to dismiss thx 
complaint was granted on the grounds: First, that the plaintiff had failed to 
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orove that the death of the insured resulted from injuries effected directly and 
independently of all other causes through external, violent, and accidental meats, 
within the provisions of the policy; second, that written notice of injury to the 
insured was not given to the defendant within twenty days after the date of the 
claimed accident causing such injury: and, third, that the plaintiff failed to 
comply with the conditions precedent, in that she refused the defendant the 
right to make an autopsy on the body of the deceased. 

The claimed accident to the insured occurred on the 19th day of May, 1930. 
The insured, having died on the 7th day of June, 1930, was buried on the 10th 
day of June, following. On the 9th day of June, 1930, plaintiff, in connection 
with her claim on the life insurance policies written by the defendant, submitted 
proof by Dr. Holcomb, the surgeon who operated on the insured, that the 
“immediate cause of death” was “intra-abdominal hemorrhage,” resulting from 
“probable cancer of the intestines.” On that statement by the surgeon, the 
amounts of the life insurance policies were paid. Subsequently, and on the 12th 
day of June, 1930, a letter was addressed to the defendant wherein it was stated 
that the insured died “as a result of an accident.” That was the first intimation 
had by the defendant that a claim under the accident policy was to be made. 
Thereafter, and on the 11th day ot July, 1930, demand was made on the plaintiff 
by the defendant for an autopsy upon the body of the deceased, which demand 
was refused for the given reason that the body had been buried. Complete 
»sroofs of the alleged accident were not received by the defendant until the 
month of March, 1931, when a statement, bearing date the 2d day of March, 
1931, signed by Dr. Lewis, the other attending physician, was submitted. That 
statement gave the immediate cause of death, as did that issued by Dr. Holcomb, 
as “intra-abdominal hemorrhage,” but the contributory cause of death was thus 
stated: “Hemorrhage was started by either some electrical or manual massage 
on abdomen received in a gymnasium.” 

[1] The first ground upon which the complaint was dismissed involves the 
merits, and that is, whether or not the plaintiff proved that the insured came to 
nis death as the result of circumstances against which he was insured. Disre- 
garding for the moment the admission by the plaintiff, in submitting proof of 
loss on the other policies, that the contributory cause of death was “probable 
cancer of the intestines,” plaintiff's proof goes no further than that the insured, 
on and prior to the 19th day of May, 1930, was taking a course in physical 
culture in a gymnasium under the direction of a physical director, pursuant to 
instructions issued by his then medical adviser. The fair inference is that the 
insured had had some abdominal trouble and consulted his physician, who 
advised him to take gymnastic exercises. The physical culture course, was, 
therefore, pursuant to a preconceived plan, voluntarily adopted by the insured. 

Under all the authorities, if the intra-abdominal hemorrhage resulted from the 
exercise and treatment alone, there can be no recovery, for the reason that it did 
not involve a cause resulting from “accidental means,” and plaintiff's proof does 
not go beyond the establishment of that fact. There is no proof from which the 
inference may be drawn that the insured met with any accident, within the meaning 
of the policy, while taking his exercise in the gymnasium. As to the vibrator used 
in the course of the treatment, and on which plaintiff attempts to predicate her 
case, plaintiff's proof is that its use was part of the treatment. “The motor was 
applied and the arms vibrated rapidly back and forward, pulling the strap with 
them. The force of the strap is applied violently to the abdomen.” Therefore, 
even if it be assumed that the abdominal hemorrhage was the result of the action 
of the vibrator on the body of the insured, such action was not an accidental cause 
of a condition which resulted in the insured’s death; nor is the situation changed 
by plaintiff's proof hy expert witnesses that it was “very possible very probably 
that the hemorrhage was produced by some abdominal massage or injury from that 
vibrator.” If the massage caused it, the defendant is not liable. The testimony 
ot plaintiff's expert that some strain or wrench or push received during such exer- 
cise would be a competent producing cause of the rupture and hemorrhage” is of 
no probative value, in the absence of proof that during the exercise the insured 
received a strain, wrench, or push not contemplated by him. There is no such 
proof. The further claim that vibrators are a source of danger, supplemented by 
proof of the possibility of an accident by vibrators and of the manner in which an 





1076 The Insurance Law Journal, Vol. 85 [Nov., 1935 


accident could happen, falls far short of establishing plaintiff’s case, since such 
proof rests on mere speculation. 

[2] The rule of law governing these cases, as formulated in Appel v. A&tna 
Life Insurance Co., 86 App. Div. 83, 83 N. Y. S. 238, affirmed 180 N. Y. 514, 72 
N. E. 1139, has never been overruled or modified. It was there held that where the 
result was accidental, but the means which produced it was not accidental, there 
may be no recovery. That. case involved the death of the plaintiff’s intestate from 
an injury to the appendix caused by the rubbing of a muscle against it while the 
insured was riding a bicycle. The action was on a policy which contained a pro- 
vision similar to that involved here. The decision was that there could be no 
recovery, since the insured died as the result of appendicitis caused by a bicycle 
ride voluntarily and deliberately taken by the insured, it appearing that during the 
ride the insured did not sustain any fall or shock or come into collision with any 
other object, but that the appendicitis was due to the fact that one of the insured’s 
muscles necessarily rubbed against the appendix and inflamed it. 

Fane v. Nat. Ass’n of Railway Postal Clerks, 197 App. Div. 145, 188 N. Y. S. 
222, involved a claim for accident insurance by a railway clerk who, while engaged 
in his customary work of piling mail sacks in a car in the usual and ordinary way, 
suffered a rupture. It was held that he did not receive an injury within the mean- 
ing of a policy of insurance which contained practically the same provisions as we 
have here. The court (Hubbs, J.) in its opinion cited with approval Hastings vy. 
Travelers’ Ins. Co. (C. C.) 190 F. 258, where a dilation of the heart was caused by 
the exertion of the insured in raising and lowering himself repeatedly from the 
arms of achair. It was there held that as the exercise was voluntary and intended 
there could be no recovery on an accident insurance policy. See, also, Niskern vy. 
United Brotherhood of Carpenters & Joiners of merica, 93 App. Div. 364, 87 N. 
Y. S. 640; Allendorf v. Fidelity & Casualty Co. of New York, 223 App. Div. 809, 
227 N. Y. S. 765, affirmed 250 N. Y. 529, 166 N. E. 311, and Barnstead v. Commer- 
cial Travelers’ Mut. Accident Ass’n of America, 204 App. Div. 473, 198 N. Y. S. 
416. 

As against the doctrine of these cases, the appellant relies on Lewis v. Ocean 
Accident & Guarantee Corporation, Limited, of London, England, 224 N. Y. 18, 20, 120 
N. E. 56, 57, 7 A. L. R. 1129; McQueen y. Prudential Insurance Co. of America, 143 
Misc. 682, 683, 256 N. Y. S. 906, 907; Silverstein v. Metropolitan Life Ins. Co., 254 N. 
Y. 81, 171 N. E. 914; and Schwartz vy. Commercial Travelers’ Mutual Accident 
\ssociation of America, 254 N. Y. 523, 173 N. E. 849. In the Lewis Case, supra, 
the insured, a well, healthy man, had on his lip what appeared to be an ordinary 
pimple It became larger and inflamed, and he consulted a doctor. The doctor 
testified that on the lip there was a punctured wound which had inflamed and 
infected the deep tissues. The insured died as the result of inflammation of the 
hrain produced by a germ from the infected pimple. The court (Cardoza, J.) in 
its opinion said: “We think there is testimony from which a jury might find that 
the pimple had been punctured by some instrument, and that the result of the 
puncture was an infection of the tissues. If that is what happened, there was an 
accident. We have held that infection resulting from the use of a hypodermic 
needle is caused by ‘accidental means.’ * * * The same thing must be true of infec- 
tion caused by the puncture of a pimple.” Attention is called to the proof of the 
plaintiff’s expert that the entrance of the germ from the skin to the deeper tissues 
was the result of trauma, and that trauma is almost invariably the cause of such 
infections. The punctured wound was a sign of trauma and was an adequate— 
cause—at least a jury might so find. Clearly that is not this case. 

In Bailey v. Interstate Casualty Co., 8 App. Div. 127, 130, 40 N. Y. S. 513, 515, 
affirmed 158 N. Y. 723, 53 N. E. 1123, cited in the opinion in the Lewis Case, a 
physician injected morphine into the leg of the insured, resulting in infection. It 
was claimed by the defense that the morphine caused the inflammation, while the 
plaintiff claimed that it was caused by a germ. In that case it was written: “The 
plaintiff voluntarily injected the morphine, and if that caused the injury it could 
hardly be accidental. Upon the evidence, however, it might have been found that 
the injury was in no way attributable to the morphine. If not, then the question 
would be whether the injury was attributable to the introduction of the needle 
deeper than was intended and so an irritation produced which induced the inflamma- 
tion of the cellular tissue, or whether by reason of the needle or skin not being 
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clean, something was, in the act of puncturing, transferred to the wound which 
induced the resulting condition.” 

From the foregoing it is obvious that the case relied upon by the court in the 
Lewis Case held nothing which sustains the appellant’s contention here. In any 
event, both the Bailey Case and the Lewis Case are clearly distinguishable. They 
do not purport to go beyond the principle that where infection is caused by a germ 
entering a wound and producing an injury, the injury is caused by accidental 
means. That is far from holding that if a person dies from the effects of over- 
exertion in voluntarily taking physical exercise, it can be said he died from acci- 
dental means. It is not to be presumed that the Court of Appeals intended to 
overrule Appel vy. Aitna Life Ins. Co., supra, without calling attention to it. 


McQueen v. Prudential Insurance Co. of America, supra, is an Appellate Term 
case, First Department. There the insured, while engaged in a friendly boxing 
yout while undertaking physical training in a gymnasium, was struck on the nose 
and a rupture of a blood vessel ensued and later general septicemia developed, from 
which he died. In the opinion Per Curiam it was recognized that the insured’s 
participation in the boxing bout was intentional, but it was held that a question of 
fact was presented as to whether the injury was one ordinarily to be expected 
from or attendant upon indulgence in such exercise and, in any event, whether “the 
dire result which followed was so out of proportion to its trivial cause that whether 
it was due to accidental means was for the jury,” on the authority of the Lewis 
Case. While the facts in that case are obviously different, I shall make no further 
attempt to distinguish it for the reason that, if the decision was controlled by the 
Lewis Case, it is inapplicable. 

In Silverstein vy. Metropolitan Life Ins. Co., supra, the insured met with an 
accident. While lifting a milk can into an icebox he slipped and fell, the can 
striking him on the abdomen and injuring him. The defense was that at the time 
of the accident there was on the abdomen of the insured a small ulcer which had 
weakened the wall at the point where the milk can struck him, with the result that 
the impact of the blow was followed by perforation, permitting the contents of 
the stomach to escape into the peritoneum, resulting in death from peritonitis. The 
case is not controlling here, for the reason that it did not go beyond the holding 
hat evidence that the ulcer was dormant and that were it not for the blow it would 
have had no effect upon the health of the insured sustained a finding that it was 
not a disease or an infirmity within the meaning of the policy. Proof of the blow 
Was in the case. 

Schwartz v. Commercial Travelers’ Mutual Accident Association of America, 
supra, involved almost identically the Lewis Case. A hemorrhage of the nose 
occurred when the insured remov ed a fragmentary scar tissue from his nose. The 
defense was that the hemorrhage was caused from an ulcer and was not the result 
of an accident. The case originated in the Trial Term, New York County (132 
Misc. 200, p. 204, 229 N. Y. S. 669), and was decided on the authority ‘of the 
Lewis Case. 

The complaint, therefore, was properly dismissed on the first ground, since the 
‘nsured died from the effect of voluntary physical exercise or from voluntary medi- 
cal treatment. This decision I reach regardless of the admissions of the plaintiff, 
in her proofs of loss under the other policies, that the direct cause of death was 
intra-abdominal hemorrhage and the contributing cause was cancer. Plaintiff may 
lot in any event base a recovery on Dr. Lewis’ testimony that the “hemorrhage was 
started by either some electrical or manual massage on abdomen received in a 
gymnasium.” Assuming that to be true, it was not an accidental cause of death. 

[3] The second ground on which the complaint was dismissed was that written 
notice of injury was not given to the company within twenty days after the date of 
the accident causing such injury within the provision of the policy. The insured 
died within the twenty-day period, and the letter on behalf of the plaintiff, claim- 
ing that the insured’s death was accidental, was received by the defendant on the 
3th of June, 1930, beyond the twenty-day period, but within six days of death, 
which notice plaintiff contends was immediate notice within the meaning of the 
policy, and in support of that contention invokes but one authority. Western Com- 
mercial Travelers’ Ass'n v. Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653. In the 
absence of authority to the contrary, and respondent calls our attention to none, I 
accept the reasoning of that case. The policy there provided for immediate notice 
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in the event of any accident for which claim should be made or in case of death 
resulting therefrom. In other words, immediate notice was required in either case. 
It was there held that the insurer, by the policy, intended to provide two different 
classes of notices for the two classes of claims, one an immediate notice of the 
accident which does not result in death, and the other an immediate notice of death 
which resulted from such an accident, to be given by the beneficiary as soon as it 
occurs. Applying that rule here, a question of fact was presented as to whether 
six days was a reasonable notice within the meaning of the policy, since “imme- 
diate notice” means reasonable notice. Greenwich Bank v. Hartford Fire Ins. Co. 
of Hartford, Conn., 250 N. Y. 116, 164 N. E. 876; Matthews v. American Central 
Ins. Co., 154 N. Y. 449, 48 N. E. 751, 39 L. R. A. 433, 61 Am. St. Rep. 627; Tripp: 
v. Provident Fund Society, 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. 
St. Rep. 529. 

[4] The third ground upon which the complaint was dismissed was that th: 
plaintiff failed to comply with the condition precedent involved in the Standard 
Provisions, in that she refused to allow the defendant to make an autopsy on the 
body of the deceased “hecause | thought my husband was in his grave and he 
should stay there.” Since no notice of the accident was given either by the insured 
during his lifetime or by the plaintiff before burial of the remains, the demand for 
an autopsy was reasonable, and compliance with it was a condition precedent. See 
Sheehan vy. Commercial Travelers’ Mut. Acc. Ass’n of America, 283 Mass. 543, 186 
N. E. 627, 88 A. L. R. 975; Wehle v. United States Mut. Accident Ass’n, 153 N. Y. 
116, at page 122, 47 N. E. 35, 60 Am. St. Rep. 598; and Standard Accident Ins. Co. 
v. Rossi (C. C. A.) 35 F.(2d) 667, 670. The authorities invoked by the appellant 
(Ewing v. Commercial Travelers’ Mut. Accident Ass’n, 55 App. Div. 241, 66 N. 
Y. S. 1056, affirmed 170 N. Y. 590, 63 N. E. 1116; Root v. London Guarantee & 
Accident Co., 92 App. Div. 578, 86 N. Y. S. 1055, affirmed 180 N. Y. 527, 72 N. E. 
1150), establish the rule that if the insurer had knowledge of the death under cir- 
cumstances which gave it notice that a claim would be made, delay in demanding 
the autopsy until after the burial is unreasonable. That rule, however, does not 
apply to this case. While it is true the defendant knew of the death, the affirmative 
proof filed with it before the burial was to the effect, indirectly, that no claim of 
accident was to be made, since the insured died of a hemorrhage superinduced by 
cancer. The delay after burial, from the 13th of June to the 11th of July, was 
immaterial. ‘The point of the case is that it is the delay beyond the period of 
burial that makes it unreasonable. My opinion is that the dismissal on the third 
ground was proper. 

The judgment should be affirmed, with costs. 

Judgment affirmed, with costs. 

Lazansky, P. J., and Davis and Johnston, JJ., concur. 

Tompkins, Jr., dissents and votes for reversal and a new trial upon the ground 
that the questions, (1) whether the death was accidental, and (2) whether there 
was a waiver of defendant’s right to an autopsy by unreasonable delay in asking 
for it, should have been submitted to the jury. The twenty-day provision applies 
only where a claim is made for an injury, as distinguished from a death claim. In 
the latter, “immediate” notice of death must be given. Whether notice given five 
days after death was reasonable was a question for the jury. 

BARENBLATT v. MASSACHUSETTS ACC. CO. 
Supreme Court, Appellate Term, First Department. April 8, 1935. 
280 New York Supplement 414. 
1. INSURANCE. , 

Misrepresentation by applicant for health and accident insurance as to receipt 
by him of prior disability benefits is material as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 299.) 

Appeal from Municipal Court, Borough of Manhattan, Tenth District. 

Action by Mischa Barenblatt against the Massachusetts Accident Company. 
Krom an order of the Municipal Court of the City of New York, Borough of Man- 
hattan, Tenth District, denying defendant’s motion for summary judgment dis- 
missing the complaint, defendant appeals. ‘ 

Reversed and motion for summary judgment dismissing the complaint on the 
merits granted. 
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\rgued March term, 1935, before Lydon, Frankenthaler, and Shientag, JJ. 

Wm. A. Hyman, of New York City, for appellant. 

I. S. Fleischman, of New York City, for respondent. 

Per Curiam. 

|1] The misrepresentation by an applicant for health and accident insurance as 
to the receipt by him of prior disability benefits is material as a matter of law. 
Since there is no issue raised as to the falsity of such representation, the defendant 
insuralce company is entitled to summary judgment in an action for disability pay- 
ments. 

Order reversed, with $10 costs, and motion for summary judgment dismissing 
the complaint on the merits granted. All concur. 

PROVIDENT LIFE & ACCIDENT INS. CO. v. GREEN. No. 25068. 
Supreme Court of Oklahoma. June 18, 1935. 
46 Pacific Reporter (2d) 372. 

1. INSURANCE. 

Death from sunstroke held result of “bodily injuries sustained through external, 
violent, and accidental means,” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Where accident policy gives insurer right to make autopsy, in case of death, 
where not forbidden by law, but request for avtopsy is not made for more than five 
weeks after receipt of notice of insured’s death, and when made is coupled with 
request not within terms of policy in such way that both requests must be granted 
or denied, refusing such request does not preclude beneficiary’s recovery, in absence 
of no claim that cause of death was other than that claimed by beneficiary, or show- 
ing of prejudice to insurer by denial of request. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. INSURANCE. 

Where accident policy gave insurer right to make autopsy but insurer did not 
make request for autopsy for more than five weeks after receipt of death notice, 
and then coupled request with request for permission to remove specimens for 
chemical, microscopic, pathological, laboratory, or other examinations, requests 
being coupled so as to require granting or denying of both, refusing requests held 
not to preclude recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

Syllabus by the Court. 

1. Death from sunstroke held to be an “effect resulting from bodily injuries 
sustained through external, violent, and accidental means, and within the terms of 
an accident insurance policy insuring against the effects resulting directly and 
exclusively of all other causes from bodily injuries sustained * * * ‘solely 
through external, violent and accidental means. * * *” 

_ 2. Where an accident insurance policy provides that the insurer shall have the 
right and opportunity to make an autopsy in case of death where it is not for- 
hidden by law, and request for autopsy is not made for more than five weeks after 
receipt of notice of death of insured, and when so made is coupled with request not 
within the terms of the policy in such a way that both requests are to be granted or 
denied, and no claim is made at the time of such request nor at the trial that the 
cause of the death of insured was other than that claimed by the beneficiary, and 
no showing is made that the insurer was prejudiced by refusal of such request, held, 
that the refusal of the request so made did not preclude the beneficiary from recovery. 

Busby, J., dissenting. 

\ppeal from District Court, Bryan County; Porter Newman, Judge. 

_ Action by Cora E. Green against the Provident Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Utterback & Stinson and Priscilla W. Utterback, all of Durant, for plaintiff in 
error. 


C. C. Hatchett, of Durant, for defendant in error. 
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TURNER et al. v. AMERICAN MOTORISTS INS. CO. No. 14064 
Supreme Court of South Carolina. May 15, 1935. 
180 Southeastern Reporter 55 
5. INSURANCE. 


In action on policy covering accidents sustained while riding or driving in an 
automobile, but excluding accidents sustained while entering or leaving automobiles, 
evidence that insured was thrown from school bus as alleged in complaint held 
insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Greenville County; Wm. H. 
Grimball, Judge. 

Action by T. C. Turner and another, administrators of the estate of T. M. 
Turner, deceased, against the American Motorists Insurance Company. From a 
judgment for the plaintiffs, the defendant appeals. 

Reversed and complaint dismissed. 

Haynsworth & Haynsworth, of Greenville, for appellant 

J. G. Leatherwood and W. E. Bowen, both of Greenville, for respondents. 

BonHaM, Justice. 

The appellant corporation issues to its members accident insurance policies which 
provide for the payment of $1,000 to the estate of the policyholder upon his death, 
if it result from external, violent, and accidental means, only if such injuries are 
sustained “while driving or riding in an automobile.” The complaint alleges that 
while T. M. Turner was riding in an automobile he met his death by accidenta! 
means by being thrown therefrom. 

The answer denied this allegation of the complaint and alleged that the policy of 
insurance specifically provided that, “A. This policy shall not cover: (11) For any 
accident sustained while entering or leaving an automobile,” and that the injuries to 
decedent occurred while he was stepping from and leaving an automobile. 

It is conceded in argument that the sole question to be decided is, in general 
terms, Did T. M. Turner suffer the injuries which caused his death while riding in an 
automobile, or when he stepped from it? 

The case was tried by Judge Grimball and a jury at Greenville. At the conclusion 
of the taking of the testimony, the defendant moved that a verdict be directed in 
its favor on the ground that the only reasonable inference to be deduced from the 
evidence was that Turner was injured as he stepped from the automobile, which 
class of injury was directly excluded from the provisions of the policy. 

His honor denied the motion (see pages 49 and 50 of the transcript) saying: 

“The Court: The difficulty with this case is this, the two propositions, one is 
the fact that in our state we have what is called the scintilla rule, if there is a 
scintilla of evidence to go to the jury our Supreme Court is going to say, as it has 
said in numbers of other cases, that the case ought to go to the jury; and I am 
inclined to think that,in this case that is just what there is, a scintilla; then the 
second difficulty in the case on this motion is the plain tendency of our Supreme 
Court in insurance cases to hold the insurance companies to liability. I have decided 
quite a few cases on these motions and I think almost invariably the Supreme 
Court has reversed the cases that I decided. 


“IT remember that I had one in Anderson where the policy of insurance pro- 
vided for sick benefits in case of a disease necessarily confining one to his bed. The 
disease in question did not necessarily confine him to his bed. I granted the motion 
for directed verdict and the Supreme Court said that ‘necessarily confining to bed’ 
meant ‘substantially confining to bed,’ reversed the case and sent it back. Then I had 
another insurance case over there in Anderson, Fowler; I tried to follow the 
Supreme Court to the best of my knowledge and they reversed that. And one or 
two others. Now, I am trying to figure what the Supreme Court would do with this 
case: I am inclined to think that they would say that I ought to have left the case 
to the jury on this testimony, if there is a scintilla, and, therefore, I am going to 
refuse the motion and leave the case to the jury.” 

The jury found for the plaintiff. This appeal followed. 


The appellant labors under the erroneous idea that the Supreme Court has 
overruled the pronounced principle, to wit, if there is any relevant testimony amount- 
ing to a scintilla, it must be left to the jury to determine its force and effect. The 
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meaning of the rule is that there must be some evidence arising out of the testimony 
which elucidates the issues of fact, and which enables the jury to form an intelli- 
gent conclusion. It does not authorize the admission of speculative, theoretical, and 
hypothetical views. It does not set aside the rule of force in this state relating to res 
ipsa loquitur, which doctrine does not prevail in this state. 

In the case of Taylor v. Railway Co., 78 S. C. 552, 556, 59 S. E. 641, 643, this 
court said: “A scintilla of evidence is any material evidence that, if true, would tend 
to establish the issue in the mind of a reasonable juror.” (Italics added.) 

Whilst adhering to the scintilla rule, this court has recognized a rule supple- 
mental to the scintilla rule, which is thus propounded in the case of National Bank 
y. Thomas J. Barrett, Jr., & Co., 173 S. C. 1, 174 S. E. 581, 582: “If it be conceded 
that there may be deduced by a process of unusual finesse of reasoning that there 
is a scintilla of evidence * * * nevertheless there is another rule, more founded 
upol common sense and reason, to the effect that when only one reasonable infer- 
ence, not just one inference, but one reasonable inference, can be deduced from the 
evidence, it becomes a question of law for the court, and not a question of fact for 
the jury.” 

In the case of City of Chester v. National Surety Co., 91 S. C. 17, 74 S. E. 
37, 39, that sound jurist, Mr. Justice Hydrick, delivering the opinion of this court, 
said: “There was no issue as to any matter of fact—at least as to any fact about 
which more than one reasonable inference could be drawn. Therefore, the court 
properly directed the verdict.” (Italics added.) wees 

In the case of Bushardt v. United Investment Co., 121 S. C. 324, 113 S. E. 637, 
639, 35 A. L. R. 637, Mr. Justice Marion, likewise a sound and learned jurist, said: 
“Under the well-settled rule, if only one reasonable or legitimate inference can be 
drawn from the evidence, the question is one of law for the court.” Citing Ford v. 
Kelsey, 4 Rich. 365. 

This declaration is but to say that the scintilla of evidence upon which a case 
should be sent to the jury must be real, material, and pertinent and relevant evi- 
dence, not speculative and theoretical deductions. 

In order to determine the cardinal issue in this case, we must analyze the evi- 
dence contained in the record. To properly understand it, a brief history of the 
occurrence leading up to the tragic moment is necessary. 

Medlin was driving a bus usually used for taking children to school. On the day 
in question, when he reached the house of the deceased, T. M. Turner, the only 
persons in the automobile were Mrs. Redding and her six year old son. Mr. Turner 
was standing beside the road, stopped the car, and asked who killed his dog, to 
which Medlin said the man in the car just ahead of him. Turner had a claw hammer 
in his hand; he asked Medlin to catch the fellow in the truck who had run over 
the dog, and boarded Medlin’s automobile. Medlin pursued the truck. Just as he 
passed it, Turner either fell from or stepped from the car and suffered the injuries 
from which he died. 

For the plaintiff, Dr. Wilson described the wounds and injuries suffered by 
Turner; Homer Medlin, W. D. Fortner, and Byrd Hunt testified as to the condition 
of the car, the manner in which the door was opened. T. C. Turner testified to the 
fact of the appointment of himself and W. H. Turner as administrators in lieu of 
their mother. W. H. Turner testified in reply to and in contradiction of Mrs. Redding. 

The plaintiffs had no eyewitnesses to the movements of Turner at the fatal 
moment. Their theory is that the door of the automobile was tricky, could be opened 
by the sudden violent action of the car, and by one taking hold of the lever; that 
just as Medlin’s car passed the truck he was following, Turner got up and took 
hold of the lever which opened the door, that just then the car swerved, stopped 
suddenly, and precipitated him out of the car. 


The door was on the right-hand side of the driver. Medlin testified, in chief, 
that when Turner got on the bus he sat right next to the door; was traveling at a 
rate of 30 or 35 miles an hour when he passed the truck; just as the front of his 
bus passed the truck, Mr. Turner reached up and pulled the door open. “I told him 
not to pull the door open till I stopped”; after that “the only thing I saw the door 
flew open and he was done gone out”; stopped in about three lengths of my car; 
was traveling about 30 or 35 miles “when he took hold of the lever that pulled the 
door open”; slackened his speed “just a little bit” when Turner took hold of the 
lever; was fixing to stop. The door opened by a big lever in a round circle, you had 
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AS 


to take the lever like that and pull it open; the tie rod was about 3 feet from the 
lever; from the lever to the door was about 3 feet; the door opened pretty easy; 
did not see Mr. Turner any more as he pulled the lever and the door flew open. 

On cross-examination, he said: When you pull the lever, the door will open; 
if you do not pull the lever and pushed against the door you could not push it open; 
if a grown man fell up against it, it would not fly open. You can not make it open 
till you take the lever and pull it around; this door did not come open accidentally, 
Mr. Turner meant to open it. Turner had the claw hammer in his hand just as he 
got up and opened the door; “just as he went to pull the lever and I told him not 
to pull it, and that is the last I saw of him”; did not know Turner was going to 
step off till witness stopped; took his eyes off of him then; do not know how he 
stepped off, whether with his right or left foot; there is no question that Mr. 
Turner deliberately opened the door, it did not come open accidentally. 

This witness, Medlin, was recalled for further cross-examination. He was asked: 

“After Mr. Turner stood up and opened that door did you do anything in the 
way of a sudden jerk of (or?) sudden slapping on of the brakes too quickly; did 
you do anything of that sort that could have thrown him out that door?” 

He answered: “I did not.” 

On redirect examination, he said: “I was slowing up at the time. I had not put 
on the brakes as he opened the door. I put them on in a second or two. I had 
released my gas, I was slowing up when he got up there.” 

On recross-examination, he said he slacked up gradually, there was no sudden 
jamming on of the brakes, and stopping; these big trucks will not stop sharply. 

Mr. Fortner and Mr. Hunt testified to the good condition of the bus, its con- 
struction, the situation of the door, how it opened, etc., in substantially the same 
way as did Mr. Medlin. 

Byrd Hunt testified that if “a man happens to be standing up in this bus holding 
to this lever and the car running and it probably turn around a little, it is lable to 
fly open and throw him out.” An ordinary man reaching up and taking hold of the 
lever, standing up and holding the lever, would be right in front of the door. | 

The testimony of W. H. Turner, in reply, will be considered after examining 
the testimony for the defendant. 

The only witness for the defendant was Mrs. Redding, who was alone with her 
small son in the automobile when Mr. Turner got on it. 

She testified that Turner stopped the bus, asked the driver who killed his dog, 
asked if he could overtake the man in the truck, got on the bus, said you pass him 
then I will jump out, told the driver not to stop; and the driver said, “Don’t you 
jump out, I will stop”; after they passed the truck the bus driver began to slow 
down and Mr. Turner got up and opened the door and stopped for just a second, 
and when he stepped out he fell and I looked out, it was just far enough I could 
see him fall, and the driver stopped the car so suddenly it liked to thrown me out 
of the seat, and it scared me. That was after the man got out, he stopped so quick 
he just jerked the car and he jumped out and ran back to him. I was the width of the 
bus from him when he got up to open the door, could see him clearly, saw him open 
the door with his hand, he stood there just a minute and then stepped out, I could 
not see the minute his feet hit the ground for I was on the opposite side of the bus, 
but the minute I could see, that we got back far enough, he was laying in the road: 
the bus was going pretty fast; when Mr. Turner stepped off, the driver of the bus 
had sorter gotten around the truck and pulled back to the right-hand side of the 
road; Mr. Turner fell and lay on the right of the pavement, his head was on the 
pavement; the driver had warned him, said, “don’t step off, wait until I stop’; told 
him that after he opened the door. 


On cross-examination, she testified: Did not see the man run over the dog; 
heard Mr. Turner talking to the driver; I thought he was after the driver of the 
truck for the dog. I got a little excited when he got on the car, I thought there was 
going to be a fight when they caught the truck. Mr. Turner was on the right-hand 
side and I was right behind the driver; he was sitting on the end of the bus right 
by the door, looking ahead; it seemed like the car was running pretty fast: he told 
him to pass him and he would get out. He told him when he got on the bus, said, 
“You drive around to the front and I will get out”; he meant to go around 
and head off the man and he would get out: Mr. Medlin told him not to 
get out till he stopped when Mr. Turner said he would get out; he told him 
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that when he first got in; Mr. Turner did not say 


anything to that, he 
did not say I will get out anyhow. 


I never heard any other conversation between 
them then: then, when they got even with the truck, Mr. Turner told Mr. 
Medlin just to surround him and he would get out, he had told him that when he 
got on, he told him that again and Medlin told him he would stop; told him “Don’t 
try to get off I will stop”; and he got up and opened the door; he just stopped for 
a second and just stepped out. She was asked: “Could you see whether he stepped 
or was thrown out?” She answered: “His foot went down in the door, they didn’t 
botk go down at once.” (Italics added.) It was pretty high there, a pretty good jump 
off: there is one step and about 3 feet to the ground. She was asked: “And all vou 
saw he got up and the door came open?” She answered: “He opened the door.” 
Again, she was asked: “All you know is that while Mr. Medlin was in the act of 
stopping that truck he got hold of that lever and the door flew open and you think 
he stepped out?” She answered: “He opened the door.” “Q. That is it, I see, he 
opened the door, the door came open, and the next thing you saw was that he was 
going out the door? A. He stepped out the door, yes sir, the last I seen of him. I 
saw him stepping out the door, don’t know whether he stepped on the step or not, 
couldn't see the step, don’t know whether his foot hit it.” 

With the view of laving the foundation to contradict this witness, she was asked 
by plaintiff's counsel: 

“QO. [am going to ask you if on that occasion you didn’t tell Mr. Turner here 
in the presence of Mr. Landers at your home a few days after Mr. Turner’s death 
that as far as you saw it, he fell out of the truck, or words to that effect? A. No, 
SIT. 

“QO. You didn’t make any statement like that? A. No, sir.” 

On redirect examination she was asked: “Q. When they came out there what 
did they ask you to do? A. He asked he if I would swear for them that he fell 
off the bus, I told him I couldn’t do it; he said T would get good pay for it. They 
did not subpeena me to Court, didn’t ask me to come.” 

On recross-examination she was asked: 

“O. Mr. Turner just came to ask you al out how his father got killed, he didn’t 
try to persuade vou to tell a falsehood? \. He didn’t try to persuade me at all, 
Mr. Landers told me that if | would swear for Mr. Turner that he fell off the bus 
they would pay me well, and I told him, then, I couldn't do it, that T couldn't swear 
a story, and I didn’t think he fell off accidentally, and I have not seen Mr. Landers 
since, and I would not never known Mr. Turner any more, I never saw him before. 

“QO. When did vou tell that you saw about this and that he jumped off? A. I 
didn’t tell anybody that he jumped off.” 

In reply, W. H. Turner, one of the plaintiffs, testified he was asked: “I asked 
Mrs. Redding on the stand awhile ago if at her house shortly after your father’s 
death in the presence of Mayes Landers if she didn’t tell you, Wade H. Turner, 
that Mr. Turner, as far as she saw it, fell out of the bus. A. That is what she said. 

“QO. Mr. Turner, she also stated that Mr. Landers, I believe it was, said they 
would pay her big money if she would testify? A. I didn’t hear that. I told her 
if she would come up in Court she would get pay for her time. 

“QO. At the time you were investigating did you have any idea bringing any 
suit in any Court at that time? A. I sure did not.” 

On cross-examination he said he did not bring Mrs. Redding to testify because 
he thought the state would do it, that he just went out there to investigate “to find 


out how he had fell off’; was not trying to collect under the policy, thought they 
would pay off. 


“Q. Well, you wanted to collect money out of the policy, that is what you were 
investigating about? A. I want what is coming to me.” 3 
_ A full synopsis of the evidence is given in order that the court may determine 
if there is even a scintilla of evidence which measures up to the standard of scin- 
tilla evidence fixed by this court in Taylor v. Railway Co., supra, to wit: “A scin- 
tilla of evidence is any material evidence that, if true, would tend to establish the 
issue in the mind of a reasonable juror.” (Italics added.) 


_ [1] Respondents’ case must stand or fall upon proof that the decedent came to 
his death by being thrown, or by falling, from the automobile. It is so “nominated 
in the bond.” The theory upon which they proceed is that the door of the bus upon 
which he was riding was “tricky,” could be jarred open by sudden action of the 
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bus, or that Turner opened the door and the sudden and violent swerving or stop- 
ping of the bus threw him out. Their whole testimony is devoted to trying to 
prove this hypothesis. Fortner and Byrd contribute nothing to show what hap- 
pened at the time of the occurrence: their testimony goes to describe the bus, its 
arrangements, condition, especially that of the door. If all they have testified to 
he accepted as true, it throws no light on the cardinal question whether Turner 
was thrown, or fell, or stepped from the automobile. Their witness Medlin, the 
driver of the car, practically destroys the theory that because the door was casy 
to open and tricky it flew open on this occasion and Turner was thrown out. At 
folio 42 of the record Mr. Medlin said: “Just as I went in front of the truck, front 
of my truck passed the other, Mr. Turner reached up and pulled the door open. I 
told him not to pull the door open until I stopped. 

On cross-examination, he said: “If you don’t pull the lever, if vou went there 
and pushed against the door you couldn’t push it open, not even if a grown man 
fell against it; that door is so constructed it won’t open of its own accord, you 
can't make it open until you take the handle and pull it around in a semi-circle; 
that door didn’t come open accidentally; Mr. Turner meant to open it.” He was 
asked: 

“Q. Well there is not any question is there, then, that Mr. Turner put his hand 
on 7 thing and deliberately opened it, is there? A. Yes, sir, he opened it. 

The door didn’t come open accidentally did it? A. No, sir. 

That disposes of the theory that the door flew open and Mr. Turner was 
thrown through it. 

The plaintiff’s theory proceeds upon the assumption that if Mr. Turner opened 
the door, he was in front of it and by some sudden movement of the bus was 
thrown through it. Where is the proof in support of this assumption? 

It is shown, as hereinabove quoted, folio 42, that Mr. Medlin testified that just 
as he passed the truck he was pursuing, Mr. Turner reached up and opened the 
door; he told him not to open it until he stopped, he added after that, “The only 
thing I saw the door flew open and he was done gone out. I had just cut off the 
gas as he took hold of the lever, was making around thirty or thirty-five when I 
passed the truck.” When he took hold and the door flew open, “I was checking 
then.” 

Upon this evidence it is argued there was a reasonable inference that in the 
stopping of the bus Mr. Turner was thrown out; that there is the scintilla of evi- 
dence which justified sending the case to the jury. This same witness for plaintiff 
was asked on cross-examination : 

“O. Mr. Medlin, * * * After Mr. Turner stood up and opened the door did 
you do anything in the way of a sudden jerk, of sudden slapping on of the brakes 
too quickly: did you do anything of that sort that could have thrown him out the 
door? A. I did not.’ 

He said further the bus was running smoothly on a smooth pavement. On 
redirect examination he said he was slowing up, he had not put on the brakes as 
he (Turner) opened the door, put them on in a second or two; had released the 
vas; was slowing up when he got there. 

On recross-examination he said, “slackened up gradually, there was no sudden 
jamming on of the brakes and stopping; one of these big trucks will not stop 
sharply.” 

You will search the plaintiff's evidence in chief in vain for that scintilla of 
material evidence that warranted sending the case to the jury. But it is contended 
that they drew from Mrs. Redding, the witness for the defendant, statements which, 
by contradiction, entitled them to go to the jury. We will discuss that directly. 


\s against theoretical, hypothetical evidence for the plaintiff is the positive 
evidence of Mrs. Redding, the only eyewitness of the occurrence, save Mr. Med- 
lin, that Mr. Turner received his fatal injuries as he was gettinggout of the car. 
If this be true, plaintiffs are barred from recovery by the express terms of the 
policy. 

Mrs. Redding testified at folio 124 et seq., speaking of Mr. Turner, she said: 
“* * * He said well you pass him and says then I will jump out and you not to 
stop, and the driver said don't you jump out, he said I will stop. * * * And after 
that passed the driver began to slow down and Mr. Turner got up and opened the 
door and stopped for just a second and then just stepped out and when he stepped 





Acc. | Turner et al. v. American Motorists Ins. Co. 1085 


he fell and I looked out, it was just far enough I could see him fall and the driver 
stopped the car so suddenly it liked to thrown me out of the seat, and it scared 
me.” She said further: “Il could see him clearly, I could see him open the door 
with his hand, he stood there for just a minute and then stepped off.” 

From this plain statement, a rigid examination by able and astute counsel 
could not swerve her. In answer to the question: “When he opened the door 
what took place?” she said: “He just stopped for a second and just stepped out.” 

“Q. Could you see whether he stepped or was thrown out?” To this she made 
this convincing answer: “His foot went down in the door, they didn’t both go 
down at once.” (Italics added.) 

But it is urged that Mrs. Redding is contradicted on this matter. Let us see. 
On cross-examination she was asked: “Didn’t you tell Mr. Turner in the presence 
of Mr. Landers at your home a few days after Mr. Turner’s death that as far as 
you knew it, as far as you saw it, he fell out of the truck? A. No, sir. 

“Q. Or words to that effect? A. No, sir. 

“Q. You didn’t make any statement like that? <A. No, sir.” 

On redirect examination she was asked: “When they came out there to see 
you what did they ask you to do? 

“A. He asked me if I would swear for them that he fell off the bus, I told 
him I couldn’t do it. 

“O. What did they say about paying you if you would swear right? A. He 
said 1 would get good pay for it and I told him I was trying to make an honest 
living.” 

Mr. Wade H. Turner is put up to contradict her. The question asked her by 
plaintiff's counsel if she had made the statement to him in the presence of Mr. 
Landers that his father had fallen off the bus was repeated to Mr. Turner and he 
said: “That is what she said.” Mr. Turner was also asked: “She also stated that 
Mr. Landers, I believe it was, said they would pay her big money if she would 
testify. 

“A. 1 didn’t hear that. 

“Q. Did you offer her anything? A. J told her if she would come up in Court 
he would get pay for it. (Italics added.) 

“Q. At the time you were investigating did you have any idea of bringing any 
suit in any Court at that time? A. / sure did not.” (Italics added.) 

On cross-examination he said they did not have Mrs. Redding as a witness for 
the plaintiffs because he thought maybe the state would do that. When asked if 
he was investigating because he wanted to collect the policy, he answered: “I want 
what’s coming to me,” but that was not the reason for the investigation when he 
went to see Mrs. Redding. Note the contradictory and evasive testimony of this 
witness. 

He said in answer to a question of his counsel that when he was talking to 
Mrs. Redding he had no idea of bringing any suit on the policy; and yet just the 
instant before he had testified that he “told her if she would come up in Court 
he would get pay for her time.” (Italics added.) The two statements are utterlv 
ncompatible and contradictory. 

__ There could be no occasion for him to tell her she would be paid for her time 
if she would come up in court, if he contemplated no court proceeding, and was 
not then discussing with her what her testimony would be. 

This witness had been asked if Mr. Landers had told Mrs. Redding “they would 
pay her big money if she would testify.” His answer was: “I didn’t hear that.” 
He does not say it did not occur, only, that he did not hear it. Mr. Landers did 
not testify. It was testified that he had “T. B.” and was taken to the hospital the 
week before the trial. They could have taken his testimony by deposition. 

Most significant is the fact that the plaintiffs did not have Mrs. Redding in 
court to testify in their behalf, if it be true, as Wade H. Turner testifies, she had 
told him that his father fell out of the bus. That was the controlling issue in the 
case, and she was the only person who could say definitely whether he fell, was 
thrown, or stepped out of the bus. 

It was obligatory on the plaintiffs to prove their case by the preponderance of 
the evidence ; this evidence in reply is purely negative. The only reasonable deduc- 
tion from this testimony is in support of Mrs. Redding’s testimony. 

If it be held to present a scintilla of material evidence sufficient to take the 
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case to the jury as affirmance of plaintiffs’ case, then in every such case an ingen- 
ious litigant can present such an issue by approaching an opposing litigant or his 
witness, and thereafter asserting such opponent or witness has made a statement 
which he knows such person will deny on the trial, and then go on the stand and 
testify that such statement was made. This would be a most dangerous precedent 
to establish. 

The motion for directed verdict for defendant should have been granted. 

Judgment reversed and complaint dismissed. 

Stabler, C. J., Carter, J., and T. S. Sease and A. L.. Gaston, A. A. JJ., concur, 
MASSACHUSETTS BONDING & INS. CO. v. CANNON. No. 13097. 
Court of Civil Appeals of Texas. Fort Worth. March 1, 1935. 

81 Southwestern Reporter (2d) 293. 
1. INSURANCE. 

In action for health policy benefits for confining illness resulting from gastric 
ulcers, jury, in rendering verdict for plaintiff, was required to find under terms of 
policy that during time plaintiff was confined he was regularly visited by qualified 
physician sclely by reason of illness alleged. 

(lor other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from District Court, Tarrant County; Frank P. Culver, Jr., Judge. 

Action by Garland H. Cannon against the Massachusetts Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

V. M. Blow and Ernest May, both of Fort Worth, for appellant. 

McLean & Scott and Wm. P. McLean, Jr., all of Fort Worth, for appellee. 

DuNKLIN, Chief Justice. 

The Massachusetts Bonding & Insurance Company has appealed from a judg- 
ment in favor of Garland H. Cannon based on a policy of insurance by the defend- 
ant company. 

The policy was dated February 29, 1932, and contains these provisions: 

“This policy insures against * * * (2) disability resulting from illness which 
is contracted and begins during the life of this policy and after it has been main- 
tained in continuous force for thirty days from its date. 

“Part 1. * * * Monthly Illness Indemnity One Hundred Dollars. * * * 

“Part VII. Monthly Illness Indemnity. 

“Confining Illness. 

“Sec. (a) For the period not exceeding twelve consecutive months, during which 
the Insured shall be necessarily and continuously confined within the house and 
therein regularly visited by a legally qualified physician, solely by reason of ‘such 
illness,’ the Company will pay illness indemnity at the rate per month specified in 
Part I; 

“Tubercuosis, Boils, Felons, or Abscesses. 

“Sec. (b) Or, for the period not exceeding three consecutive months, during 
which the Insured shall be regularly attended by such a physician and wholly and 
continuously disabled from performing any and every duty pertaining to his occu- 
pation (whether or not confined within the hcuse) by reason of tuberculosis, boils, 
felons or external abscesses, the Company will pay illness indemnity at the rate per 
month specified in Part I.” 

Plaintiff sought a recovery for twelve months’ illness under the provisions of 
section a of Part VII, copied above, upon allegations that on the 4th day of April, 
1932, he suffered and contracted illness, which has, since the inception thereof, 
necessarily and continuously confined him within the house, and since the inception 
thereof such illness has necessarily caused him to be regularly visited by legally 
qualified physicians solely by reason of such illness. The illness so alleged was 
“acute gastric ulcers and other complications arising therefrom, including tuber- 
culosis,” and that as a result thereof he is entitled to receive from the defendant! 
insurance company the sum of $1,200, under and by virtue of stipulations in the 
policy, which was attached to the petition as a part thereof. 


In addition to a general denial, the defendant pleaded specially as follows: 


“Defendant further represents that the primary and proximate cause of plain- 
tiff’s disability since the issuance of his policy is the disease of tuberculosis; that 
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such illness was contracted and began prior to the issuance of the policy upon 
which plaintiff sues, and prior to the expiration of thirty days after the issuance of 
such policy, hence is not compensable under the policy. If plaintiff is suffering fromm 
icutte gastric ulcers, as alleged by him, the same also were contracted and began 
prior to the expiration of thirty days after the issuance of his policy. 

“If plaintiff be mistaken in its belief as to any and all of the facts alleged, then 
it is represented that the primary and proximate cause of plaintiff's disability is the 
disease of tuberculosis. That defendant’s maximum liability under the policy is the 
sum of $300.00, and that plaintiff’s recovery, if any, should be limited to such 
amount.” 

The following are special issues submitted to the jury with their findings 
thereon: 

“1. Did the plaintiff contract the disease of tuberculosis prior to or within thirty 
davs after February 29, 1932? Answer: No. 

" “2 Was the plaintiff’s disability due solely to the disease of tuberculosis? 
Answer: No. 

“3. Was the plaintiff Cannon on or about April 4, 1932, suffering with gastric 
ulcer of the stomach? Answer: Yes. 

“4 Was the plaintiff, as a result of gastric ulcer of the stomach necessarily and 
continuously confined to his home? Answer: Yes. 

“5. For what period of time subsequent to April 4, 1932, was the plaintiff neces- 
sarily and continuously confined to his house as a result of said gastric ulcer, if any? 
\nswer: 12 months. 

“6. Did the plaintiff Cannon contract gastric ulcer of the stomach prior to or 
within thirty days after February 29, 1932? Answer: No. 

“The burden of proof is upon the defendant to prove by a preponderance o1 
the evidence, and by a preponderance of the evidence is meant the greater weight of 
the testimony, the affirmative of special issues Nos. 1, 2 and 6, and upon the 
plaintiff to prove the affirmative of special issues Nos. 3, 4 and the period of time 
inquired about in special issue No. 5.” 

Five physicians testified in the case; namely, Dr. Matheson, witness for plaintiff, 
and Drs. Cheatham, Neighbors, Barcus, arfd Horn, witnesses for defendant. 

Dr. Matheson testified that he was called to see the plaintiff on April 4, 1932, 
and at that time diagnosed his ailment as gastric ulcers. He did not examine plain- 
tiff to determine whether or not he was afflicted with tuberculosis. The diagnos:s 
made by him was based upon feeling plaintiff's body and the complaints made at that 
time by the plaintiff of nausea, pain in the stomach, and vomiting spells after eating. 
He iurther testified that he continued to regularly visit the plaintiff until August, 
and on July the first discovered for the first time that he was also afflicted with 
tuberculosis. 

The testimony of the other doctors, witnesses for the defendant, was to the 
effect that they examined the plaintiff during the summer of 1932 in his bed, dates 
of their examinations not being shown, and found him suffering from tuberculosis, 
and in their opinions he was not suffering with gastric ulcers. Their testimony was 
to the further effect that usually tuberculosis is not a sudden development but 
comes on gradually over a period of something like one year. 

Mrs. Cannon, wife of plaintiff, testified that in August, 1932, under the advic« 
of Dr. Matheson, they left their home in Fort Worth to go to the State Tuber- 
culosis Sanatorium in the vicinity of Carlsbad, Tex. They first stopped in San 
\ngelo and remained there for two months, then went to the sanatorium above 
mentioned, where plaintiff has remained since. She further testified that ever since 
\pril 4, 1932, when Dr. Mathewson first visited the plaintiff, he has been confined 
to his bed and has suffered nausea and vomiting spells- after his meals. Neither she 
nor any other witness testified that he was visited by any physician for any illness 
while he remained in San Angelo. She further testified that after reaching the State 
Sanatorium he was visited by one of the doctors in that institution, but there was 
ho testimony to show for what ailment that physician treated him. She further 
testified that she knew that that was a hospital provided by the state for tubercular 
patients, but further said that after a patient arrived there he would be treated for 
- other complaint with which he might be suffering. The trial was on October 16, 
933, 


[1] Neither of the five doctors first mentioned treated plaintiff after he left 
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Fort Worth to go to San Angelo. As noted in the verdict, there was no finding by 
the jury that during the time plaintiff was confined to his house as the result of 
gastric ulcers, he was regularly visited by a legally qualified physician, solely by 
reason of such illness. And it is apparent from what we have already said that the 
testimony was insufficient to support such a finding, which was a necessary fact to 
be found in order to sustain the judgment rendered. In addition to failure of the 
testimony to show that plaintiff received such treatment while in San Angelo, we 
will add that the presumption could not be indulged that he received such treatment 
while in the sanatorium, since in order to so do it would be necessary to infer that 
the doctor who treated him first diagnosed his illness as that of gastric ulcer instead 
of tuberculosis, and upon that inference build another inference that he then treated 
him for gastric ulcer, which would be in violation of the familiar rule that one 
inference cannot be founded upon another. Fort Worth Belt R. Co. v. Jones, 106 
Tex. 345, 166 S. W. 1130. 

It is our further conclusion that the court erred in placing upon the defendar 
the burden of proving by a preponderance of the evidence the affirmative of issues 
1, 2, and 6, namely, that plaintiff contracted the disease of tuberculosis prior to or 
within thirty days after February 29, 1932, and that his disability was due solely to 
that disease, and that he contracted gastric ulcer of the stomach prior to or within 
thirty days after February 29, 1932. 

Plaintiff did not sue for monthly illness for three consecutive months, under 
section b of part VII of the policy, but solely under the provisions of section a pre- 
ceding section b. His pleadings were in the language of section a and the burden 
was upon him to sustain those allegations by a preponderance of the evidence. Tuber- 
culosis was not compensable under section a. 

The testimony introduced by the defendant tending to support an affirmative 
finding on issues 1, 2, and 6 would have been admissible under the general denial 
pleaded by the defendant and the defendant was entitled to an affirmative submis- 
sion of those issues as a defense to plaintiff’s suit, and especially so since it had 
specifically pleaded those facts as defenses. Fox v. Dallas Hotel Co., 111 Tex. 461, 
240 S. W. 517. And the right to have those defensive issues affirmatively submitted 
did not relieve the plaintiff of the burden of establishing a right of recovery under 
his pleadings by a preponderance of the evidence. 

In view of the foregoing conclusions, it will be unnecessary to discuss the merits 
of a further assignment alleging improper argument by plaintiff’s counsel in his 
closing remarks to the jury, since arguments of that character may not be indulged 
upon another trial. But for the error pointed out above, the judgment of the trial 
court is reversed, and the cause is remanded. 





Westchester Fire Ins. Co. v. Harder 


WESTCHESTER FIRE INS. CO. v. HARDER. No. 5605. 
Circuit Court of Appeals, Third Circuit. March 29, 1935. 
77 Federal Reporter (2d) 93. 
INSURANCE. 

Knowledge of attorney, emploved by mortgagee simply to foreclose mortgage 
on building covered by fire insurance policy, of which such attorney had no knowl- 
edge, that mortgagor had conveyed property to another, fAc/d not knowledge by 
mortgagee of change of ownership within policy provision authorizing forfeiture 
of policy for mortgagee’s failure to notify insurer of change of ownership coming 
to mortgagee’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

\ppeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

"Action by Emma Myrkle Harder against the Westchester Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

Arthur T. Vanderbilt, of Newark, N. J. (Frederick W. Hall, of Newark, 
N. J., on the brief), for appellant. 

Durand, Ivins & Carton, of Asbury Park, N. J. (J. Victor Carton, of Asbury 
Park, N. J., on the brief), for appellee. 

Before Buffington, Davis, and Thompson, Circuit Judges. 

BuFFINGTON, Circuit Judge. 

In this case the undisputed facts are as follows: On October 7, 1930, the West- 
chester Fire Insurance Company, hereafter called defendant, issued its policy to 
Benjamin B. Smith and Julia, his wife, against loss or damage by fire, on their 
frame building, in the sum of $10,000. On its policy defendant indorsed a mort- 
gage clause, making loss thereon payable to the plaintiff, Emma Myrkle Harder, 
on her mortgage given by Smith and wife to her. Subsequently the mortgagors 
defaulted on the mortgage and foreclosure was determined on. Thereupon Smith, 
to avoid publicity on such foreclosure, executed a deed of the property to his 
nephew, Turner, and recorded it. The grantee paid no consideration and did not 
know a deed had heen made to him until some time later. The plaintiff, who had 
no knowledge of Smith making the deed, placed her mortgage in the hands of a 
law firm, to have the same foreclosed. In proceeding to foreclosure the lawyers 
found Smith had conveyed and named Turner as a terre-tenant. Not knowing the 
property was insured or that plaintiff was assignee of the policy, the lawyers gave 
no notice to her. Under this state of facts the court refused to consider the policy 
forfeited under its provision “that the mortgagee * * * shall notify this company 
of any change of ownership * * * which shall come to ithe knowledge of said mort- 
gagee.” We here note the plaintiff’s contention, that Smith’s deed to Turner, made 
without consideration, without Turner’s knowledge, and without delivery to him, 
and which was executed with no purpose of vesting ownership in Turner, but as 
a mere incident in the contemplated divesting of the Smith mortgage by fore- 
closure, was not such a change of ownership as forfeited the policy. See Wiley 
v. London & Lancashire Fire Ins. Co., 89 Conn. 35, 92 A. 678, and cases cited in 
De Armand y. Home Ins. Co. (C. C.) 28 F. 603. 


\Vaiving such matter for the present, we pass to the question: Was the court 
in error in holding that the knowledge of plaintiff's lawyer of the deed from 
Smith to Turner was not knowledge by the plaintiff and gave the defendant no 
right to forfeit the policy? Viewing the language of the policy in its ordinary 
meaning, we have the word “knowledge,” standing alone, without qualification, no 
mention of “constructive knowledge,” of “imputed knowledge,” or “presumed 
knowledge.” Can there be any doubt that what was required here was just knowl- 
edge—knowing, really actually knowing? The policy provides that whatever the 
“change of ownership” was, it was to “come to the knowledge of said mortgagee,” 
and in point of fact it never did come to her knowledge. The policy might have 
provided “shall come to the knowledge of her agent,” “of her attorney,” and the 
like, but it did not. So far as words make plain, the policy provided for her per- 
sonal, individual knowledge, and to write into it “her attorney’s knowledge,” and 
make knowledge by him knowledge by her where the attorney was employed simply 
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to foreclose, had no connection with her insurance, and no knowledge thereof, 
would in effect make a new contract. 

\fter consideration, we are of opinion the court committed no error in hold- 
ing that change of ownership had not come to the knowledge of the plaintiff mort- 
gagee and the defendant had shown no right to forfeit the insurance policy. Its 
conclusion was supported by authority. See Concordia Fire Ins. Co. v. Commercial 
Bank (C. C. A.) 39 F.(2d) 826: New York Underwriters Ins. Co. v. Central Union 
fank (C. C..A.) 65 F. (2d) 738. 

The judgment is affirmed. 


ROYAL INS. CO., Limited v. SMITH. No. 7401. 
Circuit Court of Appeals, Ninth Circuit. April 22, 1935. 
77 Federal Reporter (2d) 157. 
1. INSURANCE. 


Insured occupant of cottage claiming leasehold under city held not entitled to 
recover on fire policy issued upon leasehold, for want of insurable interest, where 
insured relied on third person’s deed to city, wherein grantor reserved land rents 
from city and provided that cottages should remain on land only “as long and sub- 
ject to such conditions as shall be determined” by city. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

2. INSURANCE. i =. : 

Insurance written upon object which has no existence is void, irrespective of 
knowledge or agreement of parties. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

3. INSURANCE. 

Fire policy taken out by occupant of cottage insuring supposed leasehold inter- 
est which was in fact nonexistent held not enforceable, though documents under 
which insured claimed were submitted to insurer, which itself construed insured’s 
interest as a leasehold. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

Action by Robert A. Smith against the Royal Insurance Company, Limited. 
Judgment for plaintiff (5 F. Supp. 435), and defendant appeals. 

Reversed, and cause remanded. 

Percy V. Long and Bert W. Levit, both of San Francisco, Cal., for appellant. 

James M. Hanley, of San Francisco, Cal., for appellee. 

SPRINGFIELD FIRE & MARINE INS. CO. OF SPRINGFIELD, MASS. 
v. MARTIN. No. 7626. 
Circuit Court of Appeals, Fifth Circuit. May 9, 1935. 
77 Federal Reporter (2d) 492. 
1. INSURANCE. 

Where fire policy was issued on building “occupied as a dwelling house” but 
building in fact had never been occupied, and at time policy was issued was under 
construction, which fact insurer’s agent knew, but both insured and agent intended 
that building should be covered by insurance in its then condition and premium 
was paid with that understanding, insured, upon destruction of building by fire 
before completion, was entitled to have policy reformed so as to express real 
intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 

Bill in equity by W. H. Martin against the Springfield Fire & Marine Insurance: 
Company of Springfield, Massachusetts. From a decree for plaintiff, defendant 
appeals. 

Affirmed. 

J. Tom Watson, of Tampa, Fla., for appellant. 

Carl H. Moseley and Victor H. Knight, both of Tampa, Fla., for appellee. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 
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[1] Appellee, upon his bill in equity, was awarded a decree reforming a fire 
insurance policy and allowing a recovery on it as reformed. The policy as issued 
was on a building “occupied as a dwelling house,” and contained the usual provision 
that it should be void if the insured had misrepresented any material fact concern- 
ing the subject-matter of insurance. The building was not and had never been 
occupied ; at the time the policy was issued it was under construction and was burned 
without fault of the insured before it was completed. Appellant’s agent knew it was 
unfinished and unoccupied, but both he and appellee intended that it should be 
covered by insurance in its then condition, and appellee paid the premium with that 
understanding. 

Under these circumstances, and without more appearing, appellee would clearly 
be entitled to have the policy so reformed as to express the real intention of the 
parties to the insurance contract. Day v. Fireman’s Fund Ins. Co. (C. C. A.) 67 
F.(2d) 257. But, without seeking reformation, appellee brought an action at law on 
the policy to which appellant pleaded the clause requiring the building to be occupied. 
To that plea appellee filed a replication setting up the knowledge of appellant 
through its agent that the house had not been completed and had never been occu- 
pied, and in this way sought to establish a waiver of the condition relied on. He 
filed also replications denying that the representation as to occupancy was false aud 
that the plea was true. According to the record before us, in the law action the 
policy was not admitted in evidence because it had not been reformed, and the jury 
under instructions of the court found a verdict for the insurance company. It is to 
be conceded that all except the first replication above enumerated were loosely 
drawn, but at the same time it is quite apparent that they were immaterial and had 
no influence on the action of the court in directing a verdict, and that throughout 
appellee was relying upon a mutual mistake of facts and the waiver which he 
asserted. Appellant’s whole insistence in the common-law case was that there could 
be no recovery on the policy until it had been reformed. In the common-law case 
appellee was contending, as he is here, upon mutual mistake and waiver, and was 
not asking for judgment upon other grounds. In our opinion the case is controlled 
by Northern Assurance Co. v. Grand View Building Association, 203 U. S. 106, 107, 
27 S. Ct. 27, 51 L. Ed. 109, where, under a very similar state of facts, the plaintiff, 
after being defeated at law, was allowed in equity to reform an insurance contract 
and to recover upon it. ; 

The decree is affirmed. 

NORTH RIVER INS. CO. OF NEW YORK v. THOMPSON. No. 4—3822. 
Supreme Court of Arkansas. April 15, 1935. 
81 Southwestern Reporter (2d) 19. 
3. INSURANCE. 

Fire insurer held liable on policy where its agents who had received premium 
canceled policy without authority from insured or informing her of cancellation 
and property was subsequently destroyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 233.) 

4. INSURANCE. 

Allowance of $100 attorney’s fees to insured in action on fire policy for $750 
held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

\ppeal from Circuit Court, Yell County, Dardanelle District; A. B. Priddy, 
Judge. _ 
_ Action by Lovara Thompson against the North River Insurance Company of 
New York. From a judgment for plaintiff, defendant appeals. ; 

\ffirmed. 

Majors, Robinson & Boyers, of Dardanelle, for appellant 

Scott & Goodier, of Dardanelle, for appellee. 

MEHAFFY, Justice. 

The appellee, Lovara Thompson, owned a one-story frame dwelling in Darda- 
tella, Ark. She had procured insurance for several years through R. T. Boyce. Mr. 
Boyce had been in the insurance business for a number of years, and he also repre- 
sented the Tri-State Savings & Loan Association, and he had secured a loan for 
Mrs. Thompson from the Tri-State Savings & Loan Association, and she executed 
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a mortgage to secure the loan. Boyce, when he wrote the policy, delivered it to th 
mortgagee. Boyce continued to write insurance for her until July, 1931, at which 
time he and Fred C. Burnett formed a partnership and thereafter the partnership 
represented the insurance companies and wrote policies for Mrs. Thompson on her 
property in Dardanelle. 

On March 16, 1933, the partnership of Boyce & Burnett was dissolved. The fire 
insurance company covering appellee’s property at that time withdrew from the 
state, and Burnett & Son, who had formed a partnership, and who at that time 
represented the appellant, wrote appellee a policy for $750 in appellant company. 

The policy issued prior to the one sued on was issued in January, but, when 
that company withdrew from the state, the agents canceled that policy and issued 
the one sued on. 

Mrs. Thompson, who was in California at that iime, wrote to Boyce on Janu- 
ary 5, 1933, inclosing them money order for $15.40. She understood that her policy 
expired some time in January. At the time she wrote and inclosed the money order, 
the partnership of Boyce & Burnett was still in existence, and it received the money 
and kept it. Boyce wrote her a letter and told her that they had changed her policy 
and the premium was not due until July, and asked if he should return her money. 
This letter was not written to her for 30 or 60 days aiter they had received the 
money. She wrote him to keep the money and pay the premium, which he did. 

On October 6, 1933, the property insured was destroyed by fire. While the 
partnership of Boyce & Burnett received and retained the $15.40 to pay the pre- 
mium, Burnett did not personally know anything about it, but he testified himseif 
that whoever attended to any particular business put it on the books, and that this 
was attended to by Boyce. 

On July 9, 1933, Burnett, without ever communicating with appellee or without 
any authority whatever, canceled the policy for $750 and wrote a policy for $300 
and delivered it to the Tri-State Savings & Loan Association. Burnett’s explanation 
is that he did not personally know about the premium having been paid, and sent a 
statement to the father of the appellee, and then went to the Tri-State Savings & 
Loan Association, the mortgagee, and asked it to pay the premium, and it declined 
to pay the premium on the $750 policy, but proposed to pay on a policy for $300, 
evidently the amount of its mortgage. The appellee, Mrs. Thompson, knew nothing 
about the cancellation of the policy or the issuing of the $300 policy, and, when 
that policy was presented to her, she declined to accept it. 

The above facts are undisputed. At the close of the testimony, each party 
requested a directed verdict, and the court directed a verdict in favor of the plain 
tiff for $750, and judgment was entered accordingly. Motion for new trial was filed 
and overruled, and the case is here on appeal. 

[3] It is next contended by the appellant that the court erred in refusing to give 
instructions requested by it. The court correctly directed a verdict for the appellee. 
The undisputed evidence shows that the agents received appellee’s money, issued the 
policy sued on, and, without any authority from appellee, canceled the policy, did not 
notify her, and did not return her money, but kept it. 

Appellant calls attention to the case of Firemen’s Ins. Co. v. Simmons, 180 Ark 
500, 22 S.W.(2d) 45, to support its contention that the agent had a right to accept 
notice of cancellation. There is no evidence in this record that tends to show that 
Burnett ever had any authority to cancel the policy, and in no event did he have 
authority to cancel the policy and issue one for $300 and keep the money of appellee, 
as he did. But appellant also argues that the Tri-State Savings & Loan Association 
was the agent of appellee, and that it authorized the cancellation of the $750 policy 
and the issuing of the $300 policy. There is no evidence in the record indicating that 
the Tri-State Savings & Loan Association was the agent of appellee or had any 
authority to represent her or act for her. It doubtless kept the policy, as mortgagees 
frequently do, because its debt was protected by the policy. 

[4] It is contended also that the court erred in allowing $100 attorney’s fees. 
The trial court had the whole matter before him, knew what services were rendered, 
and we cannot say that the amount is excessive. 

We find no error, and the judgment is affirmed. 
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WEGHORST et al. v. COUNTY FIRE INS. CO. 
OF PHILADELPHIA. No. 13486. 
Supreme Court of Colorado. May 13, 1935. 
45 Pacific Reporter (2d) 625. 
INSURANCE. 

Listing of insured realty as asset with claim of homestead exemption, in bank- 
ruptcy proceeding, he/d not to operate as change of title prohibited by fire policy, 
since title never vested in trustee in bankruptcy. 

(For other cases, see Insurance, Dec. Dig. §$ 328[10].) 

2, INSURANCE. 

\gent’s knowledge of insured’s bankruptcy and existence of other insurance 
would be imputed to insurer, after issuance of second fire policy on property by 
msurer with loss payable to trustee in bankruptcy and mortgagee, which presented 
occasion for inquiry which would have disclosed all the facts. 

(For other cases, see Insurance, Dec. Dig. $ 378[1].) 

INSURANCE. 

Where insurance agent issued second fire policy, without informing insurer of 
cxistence of insurance in another company, and was acting without adverse per- 
sonal interest, insurer held estopped to deny liability on ground that existence of 
ther policy was not indorsed on policies, though agent was also acting as insured’s 
attorney in bankruptcy proceeding. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

En Bane. 

Error to District Court, Morgan County; Arlington Taylor, Judge. 

Suit by Henry C. Weghorst and others against the County Fire Insurance Com- 
pany of Philadelphia. To review a judgment for defendant, plaintiffs bring error. 

Reversed, with directions. 

Omer T. Mallory, of Fort Morgan, for plaintiffs in error. 

S. M. True, of Denver, for defendant in error. 


PELICAN LODGE, Inc. v. MANHATTAN FIRE & MARINE INS. CO. 
Supreme Court of Florida, Division B. May 30, 1935. 
161 Southern Reporter 724. 

INSURANCE. 

Statute voiding policies containing coinsurance clauses held not to invalidate 
windstorm policy containing such clause, in view of expressed legislative intent 
that statute was to be applicable only to fire policies (Acts 1927, c. 11896). 

(For other cases, see Insurance, Dec. Dig. § 501.) 

Error to Circuit Court, Palm Beach County; C. E. Chillingworth, Judge. 

Action by Pelican Lodge, Incorporated, against the Manhattan Fire & Marine 
Insurance Company. To review a judgment for defendant, plaintiff brings error. 

Athrmed. 


Beacham & Gaulden, of West Palm Beach, for plaintiff in error. 

Burorp, Justice. 

In this case the writ of error brings for review judgment in favor of the 
defendant in the court below on demurrer to plaintiff's declaration, which was 
tounded upon claim arising out of loss by windstorm. 

The insurance company had insured the property involved against fire in the 
sum of $10,000 and later had issued a policy on the same building insuring against 
loss by tornado and windstorm in the sum of $2,500. The windstorm insurance 
policy contained what is known as the coinsurance clause in which is was provided: 

“Tornado and windstorm coverage subject to not less than Fifty (50) per cent 
co-insurance in accordance with clause B printed on back of this form. 

“Clause A.—Deductible Clause.—(Applies to Tornado and Windstorm coverage 
only.)—In consideration of the rate of premium at which this policy is written, it 
is a condition of this contract that loss or damage by any one windstorm, cyclone, 
tornado, to the extent of $100.00 to each of the separate items of property covered 
hereunder, is not recoverable, and this policy is able only for loss or damage in 
excess thereof (or if there be other insurance, for its pro rata share in excess 
thereof). This condition shall apply (1) separately to each building, if two or 
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more buildings he covered hereunder, and (2) separately io building and separately 
to contents, if a building and its contents be insured hereunder, and (3) sep- 
arately to the contents of each building if the contents of two or more buildings 
be insured hereunder; whether such insurance be written under specific schedule 
or under blanket form.” 

Clause B provides as follows: 

“Clause B. Co-insurance Clause —(Applies to Tornado and Windstorm cover- 
age only.)—It is a part of the consideration of this policy, and the basis upon 
which the rate of premium is fixed, that the Assured shall at all times maintain 
Tornado insurance on each item of the property insured by this Policy, of not less 
than 50% (of such higher percentage as may be agreed upon and accepted in 
above paragraph referring thereto, in consideration of which a reduction in premium 
has been allowed) of the actual cash value thereof and, that failing so to do, 
the Assured shall be an insurer to the extent of such deficit and in that event shall 
bear his, her or their proportion of any loss.” 

The total damage by windstorm was agreed to be $700. After deducting the 
ar which was referred to in the above provision of the policy, there was left a 
halance of $600, and there was also an item of $25.15 for temporary repairs. The 
insurance company offered to pay one-half of the $600 plus $25.15 for temporary 
repairs, and tendered the insured $325.15 in full settlement of liability before suit 
was instituted. 

The plaintiff in error contends that the insured is not bound by the coinsurance 
clause because of the application of the provisions of chapter 11896, Acts 1927, 
entitled : 

“An Act Regulating the Use of the Co-Insurance Clause.” 

Section 1 of the act provides: 

‘That no fire insurance company licensed to do business in this State may 
issue any policy or contract of insurance covering either real or personal property 
in this State which shall contain any clause or provision requiring the insured to 
take out or maintain a larger amount of insurance than that expressed in sucir 
policy, nor in any way provide that the insured shall be liable as a coinsurer with 
the company issuing the policy for any part of the loss or damage which may he 
caused by fire to the property described in such policy, and any such clause or pro- 
vision shall be null and void, and of no effect: Provided, the co-insurance clause 
or provision may be written in or attached to a policy or policies issued when 
there is stamped on the face of such policy the words ‘Co-Insurance Contract. The 
rate charged in this policy is based upon use of a co-insurance clause attached 
hereto, with the consent of the assured.” The rate for the insurance with and 
without the co-insurance clause shall be furnished the owner upon request.” 

It will be observed that this act prohibits a fire insurance company licensed 
to do business in this state to issue any policy or contract which in any way pro- 
vides that the insured shall be liable as a coinsurer with the company issuing the 
policy for any part of the loss or damage which may be caused by fire to the 
property described in the policy. (Italics supplied.) 

\s we construe the act, the prohibition against the clause making the insured 
a co-insurer applies only to policies insuring against loss by fire. 

We have read with interest the brief prepared by plaintiffs in error, although 
we have been furnished with no brief by opposing counsel, and have studied the 
authorities there cited. But we do not think that the position of plaintiffs in error 
is tenable. The title to the act is short, but entirely sufficient, because it fairly 
gives notice of the subject of the legislative act. It is an act to regulate the use 
of the coinsurance clause in insurance policies. The first part of the act applies 
alike to policies written by fire insurance companies, whether they be fire insurance 
policies or other policies. That provision is, “No fire insurance company licensed 
to do business in this State may issue any policy or contract of insurance covering 
either real or personal property in this State which shall contain any clause or 
provision requiring the insured to take out or maintain a larger amount of insur- 
ance than that expressed in such policy.” There is nothing in the policy here under 
consideration which violates that part of the act; but that part of the act which 
prohibits the insured being made liable as a coinsurer with the company issuing 
the policy applies by the terms of the act only to fire insurance policies and not to 
all policies which might be issued by a fire insurance company. 
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We find no ambiguity in the language used. There was no inhibition in the 
statute against the company issuing such policy as was issued. 
The judgment should be affirmed, and it is so ordered. 
\firmed. 
Ellis, P. J., and Terrell, J., concur. 
Whitfield, C. J., and Brown and Davis, JJ., concur in the 











opinion and judgment. 

















NATIONAL UNION FIRE INS. CO. v. OZBURN et al. No. 24432. 
Court of Appeals of Georgia, Division No. 1. April 8, 1935. 
Rehearing Denied May 24, 1935 
180 Southeastern Reporter 238. 















INSURANCE. 
\Vritten award held voidable for failure to state “sound value” of insured 
property as well as damage, as required by fire policy. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

2. INSURANCE 

In suit on award made under fire policy, award held not admissible over timely 
objection that award did not separately state sound value of, and damage to, 
insured property, as policy required. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Syllabus by the Court. 

The written award was defective and yvoidable, because it failed to state the 
“sound value” of the subject of insurance, as required by the provisions of the 
policy of fire insurance; and the trial court erred in admitting the award in evi- 
dence over the timely objection of the defendant that it did not state separately 
oth the sound value of, and the loss and damage to, the subject of insurance, as 
called for by the terms of the policy; it further appearing that the insurer had not 
aived its right to make such objection. 

Error from Municipal Court of Atlanta; A. Ll. Etheridge, Judge. 

Suit by L. B. Ozburn, executrix, and another against the National Union Fire 
Insurance Company. To review the judgment, defendant brings error. 

Reversed. 

Smith, Smith & Bloodworth, of Atlanta, for plaintiff in error. 

Wightman Bowden and John O. Owen, both of Atlanta, for defendants in 



























GODLEY et al. v. NORTH RIVER INS. CO. No. 24346. 
Court of Appeals of Georgia, Division No. 2. April 9, 1935. 
Rehearing Denied June 14, 1935. 

180 Southeastern Reporter 385. 






1. INSURANCE. 
Policy provision that no suit should be brought on policy unless all policy 


requirements have been complied with does not bar action on failure to furnish 


notice or proof of loss within time required, unless policy expressly stipulates that 
furnishing of notice or proof within time required shall be condition precedent to 
recovery, provided insured furnishes notice or proof within reasonable time after 
loss and in accordance with other policy provisions fixing beginning of liability at 
specified time after receipt of notice or proof and limiting time after loss in which 
suit may be brought. 








(For other cases, see Insurance, Dec. Dig. § 612[2].) 
2. INSURANCE. 

Whether notice of loss, furnished after time required by policy providing that 
no suit should be brought thereon unless all policy requirements have been complied 
vith, was given within reasonable time is generally fact question for jury to deter- 
mine under all policy stipulations and circumstances, in light of rules that ignorance 

f loss, or other disability, will generally excuse failure or delay in giving notice, 
but that insured has burden to excuse failure to perform any such unambiguous 

icy term and to show compliance therewith within reasonable time after cessation 
ot cause preventing compliance. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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3. INSURANCE. 

Whether notice of loss, under tornado and storm policy requiring notice within 
10 days and providing that no suit should be brought on policy unless all policy 
requirements had been complied with, was given within reasonable time held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE. 

Insured held not excused from giving notice of loss under tornado and storm 
policy because policy had not been delivered to insured or their rental agents, where 
original policy had been delivered to mortgagee of insured property and insured 
knew of existence of policy, although certificate of insurance had not been furnished 
to insured’s rental agents and rental agents had no knowledge of insurance. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

Error from Superior Court, Chatham County; John Rourke, Jr., Judge. 

Suit by W. S. Godley and others against the North River Insurance Company. 
To review a judgment of nonsuit, plaintiffs bring error. 

Reversed. 

Oliver & Oliver, of Savannah, for plaintiffs in error. 

Lawton & Cunningham, of Savannah, and Smith, Smith & Bloodworth, of 
Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Jenxins, Presiding Judge. 

[1] 1. In the absence of any express stipulation in an insurance policy that the 
furnishing of a notice, or a proof, of loss within the time specified shall be a con- 
dition precedent to a recovery, a provision merely that no suit shall be brought on 
the policy unless all of its requirements have been complied with will not bar an 
action where the insured failed to furnish the notice or proof within the time 
required, provided that he did so within a reasonable time after the loss, and in 
accordance with any other provisions in the policy fixing the beginning of liability at 
a specified time after receipt of notice or proof of loss and limiting the time for 
suit after the loss. Columbian National Life Ins. Co. v. Miller, 140 Ga. 346 (2), 
350-352, 78 S. E. 1079, Ann. Cas. 1914D, 408; Southern Fire Ins. @o. v. Knight, 111 
Ga. 622 (1), 624-626, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216; Frye v. 
Continental Life Ins. Co., 43 Ga. App. 849, 851, 160 S. E. 544; People’s Loan & 
Savings Co. v. Fidelity & Casualty Co., 39 Ga. App. 337 (1), 147 S. E. 171: Sentinel 
Fire Ins. Co. v. McRoberts (Ga. App.) 179 S. E. 256 (2). 

|2| 2. Where a notice of loss was not furnished to the insured within the time 
specified by a policy, such as above stated, but was subsequently given, whether 
or not the notice was given within a reasonable time would generally he “a question 
of fact, to be determined by the jury under all the stipulations of the policy and 
all the facts and circumstances of the case.” Harp v. Fireman’s Fund Ins. Co., 130 
Ga. 726 (3), 729, 61 S. E. 704, 705, 14 Ann. Cas. 299; Columbian National Life Ins. 
Co. v. Miller, supra, 140 Ga. 346, page 351, 78 S. E. 1079, Ann. Cas. 1914D, 408; 
Southern Fire Ins. Co. v. Knight, supra, 111 Ga. 622, page 625, 36 S. E. 821, 52 
L. R. A. 70, 78 Am. St. Rep. 216. In determining such a question, a jury should 
give effect to the rules that ignorance of the fact of loss under a policy, or other 
disability making impossible a literal compliance with this requirement, will gen- 
erally excuse a failure or delay in giving notice while such ignorance or disability 
continues, but that the burden is on the insured to excuse his failure to perform 
any such unambiguous term of the contract, and to show that he complied therewith 
within a reasonable time after the cause preventing a compliance ceased to exist, 
and it became possible for him to do so. North American Accident Ins. Co. v. 
Watson, 6 Ga. App. 193 (1-4), 195, 64 S. E. 693; Pilgrim Health & Life Ins. Co 
v. Chism, 49 Ga. App. 121, 174 S. E. 212; 33 C. J. 16. 

[3, 4] 3. In the instant suit on a tornado and storm insurance policy by the 
insured owners of an apartment building, the policy provided for notice of loss 
within 10 days, and was otherwise as above indicated. The plaintiffs testified that 
they had no knowledge of the damage to the building and the loss under the policy 
until some 30 or 35 days thereafter, and that they gave notice of the loss within a 
day or two after receiving their first information. Under this testimony and the 
foregoing rulings, it was for the jury to say whether the notice was given within a 
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reasonable time under all the facts and circumstances. This is true, although the 
testimony failed to support the contention of the plaintiffs that they were excused 
from giving notice by the fault of the defendant company, because the policy had 
not been delivered to them or their rental agents by the agent of the company which 
wrote the policy, since the proof showed that the original policy had been delivered 
to the mortgagee of the property, and that one or more of the plaintiffs knew of 
the existence of the insurance, although a certificate of insurance had not been fur- 
nished to their rental agents, and these agents had no knowledge of the insurance. 
The fact that these rental agents knew of the loss, but did not know of the insurance, 
and that the plaintiff owners knew of the insurance, but did not know of the loss, 
would not preclude the plaintiffs from recovering unless under these and all other 
facts and circumstances the jury should believe that the notice was not given within 
a reasonable time. It was therefore error to grant a nonsuit. 

Judgment reversed. 

Stephens and Sutton, JJ., concur. 


LERVOLD vy. REPUBLIC MUT. FIRE INS. CO. et al. No. 32289. 
Supreme Court of Kansas. June 8, 1935. 
40 Pacific Reporter (2d) 839. 

2. INSURANCE. - 

Provision in by-laws of mutual fire insurer and in policy voiding policy on pro- 
curement of additional insurance without insurer’s consent is binding, and violation 
thereof renders policy unenforceable as to insured. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 
3. INSURANCE. ; ' 

Provision of mortgage clause attached to fire policy constitutes contract between 
insurer and mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
4. INSURANCE. 

/ W here property owner’s procurement of additional fire insurance relieved insurer 
of liability to owner but not to mortgagee under mortgage clause providing for 
subrogation to mortgagee’s right of recovery without impairment of mortgagee’s 
right to sue, insurer, to extent of payment to mortgagee, was entitled to subrogation, 
but such subrogation was subordinate to mortgagee’s right to recover balance of 
mortgage debt (Rev. St. 1923, 60—403). 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 
Syllabus by the Court. 


1. Where in an action by plaintiff to recover on an insurance policy judgment 
was rendered against plaintiff and that the insurance company pay the amount of 
the policy to the mortgagee and be subrogated to its lien to the extent of the pay- 
ment, and jurisdiction was retained by the court for the sole purpose of determining 
disputes relating to the subrogation, and no appeal was taken by the plaintiff, the 
trial court, at a later term, is without power to render another and different judg- 
ment the effect of which is to permit recovery by the plaintiff. 

2. A provision in the by-laws of a mutual fire insurance company and in the 
policy issued by it, that procuring of additional insurance without the company’s 
consent shall void the policy, is binding, and where additional insurance is procured 
without such consent the policy is void as to the insured. 


3. Where the insurance company, for reasons indicated in syllabus, paragraph 
2, shall not be liable to the insured, but by reason of a mortgage clause reading in 
part, “On payment to such mortgagee (or trustee) of any sum for loss or damage 
hereunder, if this Company shall claim that as to the mortgagor or owner, no lia- 
bility existed, it shall, to the extent of such payment be subrogated to the mort- 
gagee’s (or trustee’s) right of recovery and claim upon the collateral to the mort- 
gage debt, but without impairing the mortgagee’s (or trustee’s) right to sue; or it 
may pay the mortgage debt and require an assignment thereof and of the mortgage,” 
was ordered to pay the stipulated sum to the mortgagee, the insurance company, to 
the extent of such payment, is entitled to be subrogated to the mortgagee’s right of 
recovery; such subrogation to be subordinate to the mortgagee’s right to recover 
the balance of the mortgage debt due it. 
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Appeal from District Court, Jewell County; William R. Mitchell, Judge. 

Action by Minnie B. Lervold against the Republic Mutual Fire Insurance Com- 
pany and the Equitable Life Assurance Society of the United States, wherein the 
last-named defendant filed cross-petition. From the judgment, the first-named defend- 
ant appeals. 

Judgment reversed, and cause remanded, with instructions. 

W. D. Vance and Fred Emery, both of Belleville, for appellant. 

Leland Hazard of Kansas City, Mo. (R. M. Zehring, of Kansas City, of cowu- 
sel), for appellees. 

WILSON v. ASTNA INS. CO. No. 5040. 
Court of Appeal of Louisiana. Second Circuit. June 4, 1935. 
161 Southern Reporter 650. 
2. INSURANCE. 

In suit on fire policy, existence of motive in plaintiff to destroy property is 
weighty element in proof that property was so destroyed. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

INSURANCE. 

In suit on fire policy, evidence showed that insured caused destruction of prop- 
erty involved. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

Where land had been appropriated by commissioners for levee purposes, former 
owner procuring, after notice to move, fire policies on buildings located thereon 
providing that policies should be void if buildings were on ground not owned by 
insured in “fee simple” could not recover on policies, since owner did not have “fe« 
simple” title, but only right to use land in case it should not longer be needed for 
levee, or what, at common law, was known as the “reversion” (Civ. Code, arts. 490, 
491, 665; Const. 1921, art. 16, § 6, as amended in 1928). 

“Reversion” is the residue of an estate left in the grantor, to commence 

in possession after the determination of some particular estate granted out 

of him. The return of land to the grantor and his heirs after the grant is 

over. In some cases land taken from under the right of eminent domain for 

a specific purpose reverts to the former owner when that purpose has ceased. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Appeai from Seventh Judicial District Court, Parish of Concordia; R. 
Reeves, Judge. 

Separate suits by Mrs. Florence Wilson against the A&tna Insurance Company 
and Royal Insurance Company, Limited, which were consolidated for trial. From a 
judgment for the A2tna Insurance Company, plaintiff appeals. 

Affirmed. 

Hugh Tullis, of Vidalia, for appellant. 

St. Clair Adams & Son, of New Orleans, for appellee. 

HART vy. NORTH BRITISH & MERCANTILE INS. CO. No. 32842. 

Supreme Court of Louisiana. April 29, 1935. 
Rehearing Denied May 27, 1935. 
162 Southern Reporter 177. 
1 INSURANCE. 

Where insured was sole and unconditional owner of insured building and of 
lot on which it was located, fire insurance was on “property immovable by nature” 
within full valued policy statute (Act No. 135 of 1990, §§ 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 172.) 

2. INSURANCE. 

Where dwelling house was 75 per cent. destroyed by fire, remaining 25 per 
cent, was so damaged as to be worthless for building purposes, and was removed 
as a nuisance, as directed by city, at a cost that exceeded its value, dwelling house 
held “totally destreyed” within full valued policy statute and insured entitled to 
full face value of policy (Act No. 135 of 1900, §§ 1, 2). 


(For other cases, see Insurance, Dec. Dig. § 500.) 
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INSURANCE. 
Under full valued policy statute relating to property immovable by nature, 
onstructive total loss is sufficient to constitute “total loss” entitling insured to 
‘over face value of fire policy (Act No. 135 of 1900, §§ 1, 2). 
(For other cases, see Insurance, Dec. Dig. § 500.) 
4, INSURANCE. 
In suit on full valued fire policy covering property immovable by nature, where 
building was 75 per cent. destroyed by fire, proof that city building inspector had 
fused to permit insured to repair building and that city had thereafter ordered 
building demolished he/d admissible to sustain insured’s contention that there had 
een constructive total loss (Act No. 135 of 1900, §§ 1, 2). 
(For other cases, see Insurance, Dec. Dig. § 660.) 
INSURANCE. 

Where prior statute related to policies on both movables and immovables, and 

statute related only to full valued policies on immovables and repealed only 

s or parts thereof in conflict therewith, only that part of prior act relating to 

licies on immovables was repealed (Act No. 105 of 1898: Act No. 135 of 1900). 
For other cases, see Insurance, Dec. Dig. § 4.) 
6. INSURANCE. 

Where after later statute, section of prior statute related only to insurance on 
novables, still later statute amending and re-enacting such section must be simi- 
larly Iimited where it did not specifically include immovables, or refer to inter- 
mediate statute (Act No. 105 of 1898, art. 3, § 22, as amended by Act No. 255 ot 
191-4) 

(For other cases, see Insurance, Dec. Dig. § 4.) 

S. INSURANCE. 

Insurer’s incorporation into full valued fire policy on immovable provision that 
nsurer should not be liable for loss caused hy order of civil authority or for loss 
occasioned by any ordinance or law regulating construction or repair of building 
eld inconsistent with full valued policy statute and void (Act No. 135 of 1900, 


XA 


) 
SN 


) 
(For other cases, see Insurance, Dee. Dig. § 500.) 
INSURANCE. 
Full valued policy statute becomes a part of every policy within the statute, 
and face value of such policy is liquidated damages agreed on by the parties in 
‘ordance with statute despite any provisions of policy inconsistent therewith 
\ct No. 135 of 1900, $$ 1, 2). 


(For other cases, see Insurance, Dec. Dig. §152[3].) 
10. INSURANCE. 

Where subject of fire insurance is immovable property, agreement between 
ompany and assured that property shall be considered personal or movable, or that 
loss shall be settled under conditions which relate to policies on movable property 
is invalid as contrary to full valued policy statute (Act No. 135 of 1900, §§ 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

INSURANCE. 

_ Under full valued policy statute, insured’s agreement in policy to permit loss, 
i any, to be adjusted by arbitration is invalid as contrary to statute (Act No. 135 
ot 1900, §§ 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

12. INSURANCE. ‘ 

\ny attempt to limit insurer’s liability contrary to full valued policy statute is 

id (Act No. 135 of 1900, §§ 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

INSURANCE. 

Insured who in full valued policy on immovable had agreed that insurer should 
not be liable for loss caused by order of civil authority or for loss occasioned by 
rdinance or law regulating construction or repair of building held not estopped to 
rosecute suit because she did not obtain permit from city to rebuild insured 
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property and did not prevent its demolition by city since provisions were contrary 
to full valued policy statute and void (Act No. 135 of 1900, §§ 1, 2 
(For other cases, see Insurance, Dec. Dig. § 500.) 


\ppeal from First District Court, Parish of Caddo; Robert Roberts, Judge. 

Suit by Mrs. Amy G. Hart against the North British & Mercantile Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Jackson & Smith, of Shreveport, for appellant. 

Barksdale, Bullock, Warren, Clark & Van Hook, of Shreveport, for appellee. 

LAND, Justice. 

On August 6, 1931, defendant insurance company issued to plaintiff a full 
valued policy against loss or damage by fire, in an amount not to exceed $3,500, 
and covering a one story frame building in the Howard Cole subdivision the 
city of ca ae 

On December 1932, while the policy was in full force and effect, it is alleged 
that the building toed was destroyed by fire, without fault on the part of 
petitioner. 

Petitioner was the sole and unconditional owner of the building and the lot 
on which it was located at the time of the loss by fire. 

Petitioner gave the defendant company immediate notice of the fire and loss 
sustained by her, and prepared and submitted to it on February 3, 1932, due proof 
of loss, furnishing such information as requested by defendant, on blank forms by 
it submitted for that purpose; and petitioner likewise complied with all the other 
conditions and obligations imposed upon her by the terms of the policy. 

On March 21, 1932, defendant company paid to plaintiff, under a nonwaiver 
agreement, the sum of $1,666, being the amount admitted by it as due under its 
policy. 


On October 14, 1932, the present suit was filed by plaintiff against defendant 


company for the full face of the policy in the sum of $3,500, less a credit of $1,666, 
previously paid, and for 12 per cent. additional thereon as statutory damages, for 
failure of the insurer to pay the loss within sixty days after amicab le demand, and 
$250 as attorney’s fees, for the prosecution of the suit. 

Defendant resists payment on the ground that the building was not totally 
destroyed by fire, and on other grounds hereafter to be considered in this opinion 

Judgment was rendered in favor of plaintiff in the sum of $1,834, the di ffer- 
ence between the credit of $1,666 and the full face of the policy for $3,500, with 
legal interest thereon from April 3, 1932, until paid, and 12 per cent. additional 
thereon as statutory damages, and $250 attorney’s fees. 

From this judgment, defendant company has appealed. 

[1] 1. As petitioner was the sole and unconditional owner of the building and 
of the lot upon which it was located at the time of the loss by fire, the insurance 
was “on property immovable hy nature and situate in this State,” and, in such 
case, under the provisions of Act No. 135 of 1900, the full valued policy law of 
this state, it is provided that if “the said property shall be either partially damaged 
or totally destroyed, without criminal fault on the part of the insured or his 
assigns, the value of the property as assessed by the insurer or as by him per 
nutted to be assessed at the time of the issuance of the policy, shall be conclusively 
taken to be the true value of the property at the time of the issuance of the policy 
and the true value of the property at the time of the damage or destruction.” 
Section 1. (Italics ours.) 

It is further provided in Act No. 135 of 1900 that “whenever any policy of 
insurance against loss by fire, is hereafter written or renewed on property situate 
in this State, and the said property shall be totally destroyed without criminal fault 
upon the part of the insured or his assigns, the full amount of the imsurance on 
the property so destroyed shall be paid by the insurer.” Section 2. (Italics ours.) 

It is not pretended in this case that the property was destroyed by the crim- 
inal fault of the insured. 


The first and main issue to be decided is whether the facts in the case show 
a aries destruction of the building, to be indemnified by the partial payment of 
$1,666 as the damage suffered, or whether the facts show, with reasonable cer- 
tainty, a total loss, to be indemnified by the full payment of the full face of the 
policy, the sum of $3,500. 
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In Great Western Insurance Company v. Fogarty, 19 Wall. 640, 644, 22 L. 
id. 216, which was an action on a policy of marine insurance, the Supreme Court 
of the United States held that the doctrine of an absolute extinction of the thing 
insured is not the true doctrine. 

In the case ot Wallerstein v. Insurance Company, 44 N. Y. 204, 4 Am. Rep. 664, 
an action on a policy of marine insurance, the court said: “In cases like the present, 
the chief question has been, whether there must be an actual total physical loss of 
the = insured, or whether there may be a constructive total loss; whether there 
must be demolition and annihilation, or whether a destruction of all value to the 
vwner, and hence a total loss to him is sufficient. The current of authorities, both 
in this country and in England, as well as the conclusion of elementary writers, is 
in favor of the doctrine of constructive loss.” (Atalics ours.) 

In the case of Monteleone vy. Royal Insurance Company, 47 La. Ann. 1563, 18 
So. 472, 473, 56 L. R. A. 784, the court said: “A total loss may be claimed though 
ihe welts of a building stand, and the elements that composed it be not exrtirely 
consumed. It is the same, we think, when the insured building cannot be made 
secure by repairs. Nor will it make any difference, in such cases of constructive 
‘otal loss, in that the condition after the fire is due in part to causes existing before. 
Such causes are deemed the remote, not the proximate, causes of the loss.” (Ital- 
ics ours. ) 

In the case of Williams v. Hartford Insurance Company, 54 Cal. 442, 35 Am. 
Rep. 77, the Supreme Court of California, in approving the following charge by the 
trial court to the jury, said: “A total loss does not mean an absolute extinction. 
‘he question is not whether all the parts and materials composing the building are 

absolutely or physically destroyed, but whether, after the fire, the thing insured 
still exists as a building. Although you may find the fact that after the fire a large 
hortion of the four walls were left standing, and some of the iron-work still attached 
thereto, still if you find that the fact is that the building has lost its identity and 
specific character as a but/ding, you may find that the property was totally destroyed 
within the meaning of the policy.” (Italics our.) 

In Re McCahe’s License, 11 Pa. Super. 560, 3 Words and Phrases, page 2031, 
the Superior Court of Pennsylvania said: “The word ‘destroy’ has on more than 
one occasion been construed to describe the act which, while rendering useless for the 


purpose for which it was intended, did not literally demolish or annihilate the thing.” 
(Italics ours.) 


In the case of Manchester Fire Insurance Company v. Feibelman, 118 Ala. 308, 
23 So. 759, the Supreme Court of Alabama said: “A ‘destruction’ of property, within 
the meaning of the law of fire insurance, is shown by evidence that the insured 
iuilding was so damaged as to render it useless for the purpose for which it had 
been used. ‘If rendered useless for the purpose for which the property was used, 
the plaintiff's right to recover msurance * * * was complete. If what remained of 


he property so insured was of any value, the insurer was entitled to it?” (Italics 
ours.) 3 Words and Phrases, p. 2031. 


In the case of oo v. Germania Fire Insurance Company, 123 Mo. 403, 27 
S. W. 718, 723, 26 L.. R. A. 107, 45 \m. St. Rep. 570, the Supreme Court of Missouri 
said: “The words aoe destroyed’ have been placed in statutes like this in many 
of the states of the Union, and, so far as we have been able to find, the construction 
appears to be uniform, that, as applied to buildings, they mean totally destroyed as 
1 building, _ ough there is not an absolute extinction of all its parts. 


tot that some debris remains, which may be useful or valuable for 
(Italics ours) 


It matters 
some purposes.” 


[2] The fire in the present case actually consumed and destroyed 75 per cent. of 
the property insured; the remaining 25 per cent. 


was so damaged as to become 
worthless for building purposes; 


and the city of Shreveport ordered the débris 
remaining after the fire to be demolished and removed, because it was a nuisance, 


and the cost of demolition and removal exceeded its value by $12. 

The property insured was a dwelling house. The fire 
the purpose for which it was used; it was totally destroyed 
its value < 


rendered it useless for 


, as a building, as all of 
as such to the owner was destroyed, and hence a total loss to her. The 


right of petitioner, as the owner, to recover insurance for the face of the policy in 
this case was therefore complete. 
The contention of defendant insurance company that the 


building was only 
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partially destroyed by fire, and that 
causing the’ demolition of the building, 
the building, is without merit. 

[3] This contention, of course, is based upon the false premise that a building 
must be absolutely or physically destroyed by fire, in order to constitute a total loss, 
Such is not the uniform and established doctrine, as shown by the numerous cases 
above cited in this opinion, since a constructive total loss only is required in order to 
recover the face of the policy under the valued policy law, and this loss had occurred 
by fire, prior to the demolition of the building by the city authorities 

[4] It was permissible, therefore, on the trial of the case, for petitioner to 
prove that, after the building had been damaged, the city building inspector refused 
to permit her to repair it, and that the city council thereafter ordered the building 
demolished, in order to sustain her contention of constructive total loss. 

The record is barren of any evidence to show that defendant insurance com- 
pany, at any time, had applied to the city building inspector for a premit to repair 
the building, and, had defendant done so, the presumption is that such application 
would have been refused. 


it was the action of the city authorities, in 
that brought about the greater destruction of 


[5] 4. In the alternative, defendant company contends that any loss sustained 
by the plaintiff beyond the amount cf $1,666, already paid by defendant, was noi 
direct loss or damage by fire, but was occasioned by ordinance or law regulating the 
construction or repair of buildings, and by order of the civil authorities, and that, 
under the terms of the policy, defendant was not liable for same. 

The policy issued by defendant, and made the basis of this suit, provides: “This 
company shall not be liable for loss caused directly or indirectly * * * by order of 
any civil authority.” 

The policy further provides: “This company shall not be liable * * * for loss 
occasioned by ordinance or law regulating construction or repair of building.” 

It is true that the New York Standard Form of policy was made compulsory 
in this state by section 22 of article 3 of Act No. 105 of 1898, p. 151, and that they 
exempted the insurers from liability for “loss occasioned by ordinance or law regu- 
lating construction or repair of buildings.” 

It is also true that the policies issued under Act No. 105 of 1898 covered both 
movables and immovables and provided, among other things, that the company shall 
not be liable beyond the actual cash value of the property at the time any loss or 
damage occurs, and the loss or damage is to be ascertained or estimated, according 
to such actual cash value, with proper deduction for depreciation however caused, 
and shall in no event exceed what it would then cost the insured to repair or replace 
the same with material of like kind and quality. 

The only valued policy insurance statute in this state is Act No. 135 of 1900, 
and this statute only relates to immovable property. There is no valued policy statute 
as to movables in this state. It is clear, therefore, that the valued policy act, Act 
No. 135 of 1900, did not repeal Act No. 105 of 1898 as respects movable property, 
in view of the clause repealing only laws or parts of laws in conflict with the act. 

In Lake Arthur Dredging Co., Inc. v. Mechanics’ Ins. Co. of Philadelphia, 162 
Ta. 1090, page 1099, 111 So. 466, 469, it is said: 

“It is contended that the valued policy act of 1900 repealed the standard policy 
act of 1898. 

“In this counsel is clearly in error. 
of 1898 was repealed is the N. 
La. [45], 63, 54 So. 466. 


“The court there was dealing with an insurance policy on immovable property. 
The court [128 La. 45], on page 66, 54 So. 473, of the opinion on rehearing, said: 

“Tt is true that the policy contains a clause, before quoted, which seeks to 
limit the liability of the insurer; that is, that the insurer will not be held liable for 
the acts of the civil authorities, etc. ‘But this law, in our view, has been repealed.’ 

“As a matter of course the act of 1898 was repealed in so far as it concerns 
insurance on property immovable by destination, but the act did not repeal the 
former statute in so tar as it related to movable property. 

“The repealing clause only repeals all laws or parts of laws in conflict with the 
act.” (Italics ours.) 

[6, 7] As section 22 of article 3 of Act No. 105 of 1898 has related solely to 
insurance on movables, since the enactment of Act No. 135 of 1900, it is clear that 


The decision cited as holding that the act 
O. Real Estate, etc. v. Teutonia Insurance Co., 128 





Waits v. Columbia Fire Underwriters’ Agency of 
National Fire Ins. Co. 


No. 255 of 1914, amending and re-enacting that section, must be considered still 
’ 


to so relate, as it does not specifically include immovables; as it does not refer to 
the valued policy act, Act No. 135 of 1900; and, besides, is without repealing clause. 
Repeal by implication is not favored in law, and it is not judicially possible in this 
ase to maintain such repeal. As Act No. 255 of 1914 is not applicable to the pres- 
ent Case, a suit on a valued insurance policy covering an immovable, it is not neces- 
sary that the provisions of the act should be detailed or discussed in this opinion. 

5. It is further argued that the plaintiff is estopped from prosecuting this suit 
because she did not obtain a permit from the city building inspector to rebuild the 
insured property, and did not prevent its demolition or removal by the city. 

[8] Plaintiff was not under the obligation to do either, since the policy sued 

pon is a full valued policy on an immovable, and defendant company is liable for 
the face of the policy, whether any loss resulted directly or indirectly from the 
action of the civil authorities, and defendant company cannot escape liability in this 
‘ase by inserting in the policy exemptions from liability for conditions which apply 
only to surance on moz ae property under Act No. 105 of 1898 

The valued policy is controlling, as it is a measure in the public interest in order 
» secure greater certainty in the contract of insurance. 

9] The valued policy statute must be regarded as part of the policy of insur- 
ice, and the amount written in the policy as liquidated damages agreed upon by 
the parties, and this is so, notwithst sadine the policy is inconsistent therewith. 

[10] Where the subject of fire insurance is immovable property, the agreement 
etween the company and the assured that the property should be considered per- 
sonal or movable, or that the loss should be settled under conditions which relate to 

jlicies on movable property, is invalid, as in violation, of the valued policy. 

[11] Under the valued policy statute of this state, the agreement of the insured 
in the policy, in case of loss, to let the loss be adjusted by arbitration is invalid, as 
he valued policy law must prevail. 

[12] Any attempt to limit the insurer’s liability in conflict with the valued policy 
statute cannot be of any avail. New Orleans Real Estate M. & S. Co. v. Teutonia 
Ins. Co., on rehearing, 128 La. 67, 54 So. 466; Western Assurance Co. v. Phelps, 77 
Miss. (625, 27 So. 745; Queen Insurance Co. v. Leslie, 47 Ohio St. 409, 24 N. E. 1072 

A. 45; Word v. Southern Mutual Insurance Co., 112 Ga. 585, 37 S. E. 897; 
eal v. Germania Fire Insurance Co., 123 Mo. 403, 27 S. W. 748, 26 L. R. A. 107, 
45 Am. St. Rep. 570. 

[13] The plea of estoppel filed by defendant company is therefore without 
erit and is overruled. 

Judgment affirmed. 

WAITS vy. COLUMBIA FIRE UNDERWRI TE RS AGENCY OF NATIONAL 
FIRE INS. CO. OF HARTFORD, CONN.,, et al. No. 29300. 
Supreme Court of Nebraska. May 31, 1935. 
261 Northwestern Reporter 170. 
INSURANCE. 

Whether tornado policy had been issued and was in force 
llegedly insured was destroyed by tornado held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Syllabus by the Court. 

l. Letter, written by party offering it in evidence, should be excluded upon 
roper objection by adverse party, when such letter contains self-serving statements 
and does not tend to support any issue raised by pleadings. 

2. Statements by an agent, made subsequent to the close of the transaction, not 
mnected therewith and not specially authorized by the principal, cannot be received 

evidence against the latter. 
Trial court properly refused to direct verdict for defendant where there was 
substantial evidence tending to sustain plaintiff's cause of action. 

Appeal from District Court, McPherson County; Nisley, Judge. 

\ction by Alva G. Waits against the Columbia Fire Underwriter Agency of the 
National Fire Insurance Company of Hartford, Connecticut, and the National Fire 
Insurance Company of Hartford, Connecticut. Judgment for plaintiff, and defend- 
ants appeal 


at time property 
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Judgment reversed and action dismissed as to the first defendant, and judgment 
reversed and cause remanded for further proceedings as to the last-named defendant. 

Wells, Martin, Lane & Offutt, of Omaha, for appellants. 

Hoagland, Carr & Hoagland, of North Platte, for appellee. 


KRUG PARK AMUSEMENT CO. et al. v. NEW YORK UNDERWRITERS’ 
INS. CO. No. 29024. 
Supreme Court of Nebraska. May 31, 1935. 
261 Northwestern Reporter 364. 
1. INSURANCE. 

Statutes making agent soliciting insurance insured’s agent do not define scope 
of agency except when agent is performing or attempting to perform act of 
soliciting application for insurance, collecting premiums, or making contract for 
insurance (Comp. St. 1929, §§ 44-213, 44-307). 

(For other cases, see Insurance, Dec. Dig. § 101.) 

2. INSURANCE. 

Insurer issuing policy as result of agent’s act is bound by all knowledge agent 
had regarding circumstances of insured and property covered and all material facts 
known to agent affecting issuance of policy (Comp. St. 1929, §§ 44-213, 44-307). 

(For other cases, see Insurance, Dec. Dig. § 95.) 

3. INSURANCE. 

After issuance and delivery of policy, agent’s authority with relation thereto is 
determined by contract with insurer and his apparent authority implied from his 
conduct of insurer’s business with its knowledge and consent (Comp. St. 1929, §§ 
44-213, 44-307). 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 
4+. INSURANCE. 

Insurer’s soliciting agent’s knowledge of facts or occurrences regarding policy 
and subject of insurance occurring after issuance and delivery of policy are not 
imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

5. INSURANCE. ; ’ 

Insurer’s soliciting agent having no authority to issue policy or change or waive 
its terms, who undertakes to procure transter ot policy, 1s insured’s agent, ane 
insurer is not bound by any knowledge he may have of change of title of insured 
property until it has notice thereof (Comp. St. 1929, §§ 44-213, 44-307). 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

7. INSURANCE. 

Termination of lease, whereby title to buildings and fixtures belonging to lessee 
becomes lessor’s property, and transfer of title to insured personalty without notice 
to insurer, constitute change of title voiding fire policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

8. INSURANCE. 

Insured who has parted with title to insured premises cannot assign policy 
after fire, without insurer’s knowledge and consent, so as to make insurer liable 
for loss to holder of title. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Syllabus by the Court. 

1. Sections 44-213 and 44-307, Comp. St. 1929, construed, and held: 

(a) That any agent, solicitor or broker who shall solicit an application for 
insurance of any kind, or who shall with authority receive any money on any contract 
of insurance or any renewal thereof, or who shall make or cause to be made any 
contract of insurance for or on account of any insurance company, shall, in any 
controversy between the insured or his beneficiary and the company issuing an\ 
policy upon such application, be regarded as representing the company and not the 
insured, and shall be deemed to all intents and purposes an agent of such company. 

(b) That such statutes do not define the scope of such agency except when 
the agent is performing or attempting to perform one or more of the acts set forth 
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therein, to wit, soliciting an application for insurance, collecting premiums, or 
making a contract for insurance. 

(c) When the agent performs or attempts to perform any of said acts the 
statutes apply, and the insurance company issuing any policy as a result thereof is 
bound by all knowledge the agent had regarding the circumstances and situation of 
the assured and the property which is the subject of the insurance, and all material 
facts known to the agent affecting the issuance of such policy. 

(d) When the policy is issued and delivered, knowledge by the agent of any 
facts or occurrences regarding the policy and subject of insurance thereafter 
occurring are not imputed to the insurance company. 

(e) After a policy is issued and delivered, the authority of the agent with 
relation thereto is to be determined by his contract with the insurance company 
and such apparent authority as may be implied from his conduct of the company’s 
business with its knowledge and consent, and not by the statute, unless he attempts 
to perform one or more of the acts described in the statute. 

(f) A soliciting agent or broker having no authority to issue policies or 
change or waive any of its terms who undertakes to procure a transfer of the 
policy, is the agent of the insured, and the company is not bound by any knowledge 
he may have of a change of title of the insured property until it has notice thereof. 
The mere obtaining of a transfer of the policy is not one of those,acts mentioned 
in the statutes as operating to enlarge the scope of the agency. 

The delivery of possession of personal property by a lessee to the lessor to 
he held and managed as security for delinquent rent until paid does not operate to 
transfer the title to said property, but is in the nature of a pledge; and delivery of 
possession of leased real estate for the same purpose will not terminate the lease, 
unless surrender of the lease is intended by the parties. 

Termination of a lease of land, whereby title to the buildings and fixtures 
belonging to lessee hecomes the property of the landlord, and a transfer of title to 
personal property, without notice to the insurer, are such changes in the title as will 
void a policy of insurance on the property containing a provision to that effect. 

4. “The owner of a policy of insurance, who has parted with the title to the 
premises, cannot assign the policy, after a fire, and without the knowledge and 
consent of the insurance company which issued the policy, so as to make it liable 
to a third person for the loss.” Stephenson v. Germania Fire Ins. Co., 100 Neb. 
456, 160 N. W. 962, L. R. A. 1917D, 307. 

Appeal from District Court, Douglas County; W. G. Hastings, Judge. 

Action by the Krug Park Amusement Company and others against the New 
York Underwriters’ Insurance Company. From an adverse judgment, plaintiffs 
appeal. 

Judgment reversed, and action dismissed. 

Wells, Martin, Lane & Offutt, of Omaha, for appellants. 

Ziegler & Dunn, of Omaha, for appellee. 

CLARK vy. AZTNA INS. CO. 
SAME v. NIAGARA FIRE INS. CO. 
Supreme Court of New Hampshire. Grafton. June 4, 1935. 
179 Atlantic Reporter 352. 
1. INSURANCE. 

Insured who transferred insured property to wife and who notified insurer in 
request for assignment of fire policy that he had sold and deeded property to wife 
held not guilty of fraud so as to defeat recovery on policy, where insured was not 

charged with knowledge that assignment would be unacceptable to insurer if notice 
f arrangement with wife was given, and statements regarding sale to wife were 
not made with any purpose to mislead. 

(For other cases, see Insurance, Dec. Dig. § 328[4].) 

2. INSURANCE. 

Evidence that insured stated he expected to make improvements on property 
when applying for increased insurance, and that after policy was issued he wrote 
insurer that improvements might be postponed due to lack of funds held not conclu- 
sive of fraud by insured so as to defeat recovery on policy, where insurer issued 
policy with knowledge that no improvements had been made. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. INSURANCE. 

Where husband conveyed property to wife, retaining full charge thereof, and 
with understanding that wife was to share equally in any profits from sale, wife 
had “insurable interest” entitling her to recover on fire policies assigned to her. 

“Insurable interest” is a right in the property, or a right derivable out 

of some contract about the property, which, in either event, may be lost 

upon some contingency affecting the possession or enjoyment of the property, 

but neither title, legal or equitable, is essential. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

Transferred from Superior Court, Grafton County; James, Judge. . 

Actions by Helen M. Clark against the Atna Insurance Company and against 
the Niagara Fire Insurance Company. Transferred to the Supreme Court without 
ruling on the question of defendants’ rights to directed verdicts upon evidence 
presented at trial 

Judgments for plaintiff. 

\ctions, on fire insurance policies. The court (James, J.) transferred withoui 
ruling the question of the defendants’ rights to directed verdicts upon the evidence 
presented at the trial; the parties agreeing to judgments according to decision 

f the question. e The facts sufficiently appear in the opinion. 5 ne: 

Fred S. Wrie ht, of W — and George W. Pike, of Lisbon, for plaintiff. 

Thorp & Branch and F. W. Branch, all of Manchester, for defendants. 

\LLEN, Chief Justice. 

Two defenses against liability are claimed. One is that the acceptance of the 
assignment of one of the policies and the issuance of the other were obtained by 
fraud. The other is that the plaintiff had no insurable interest in the property. 

Soon after the plaintiff's hubsand bought the property of which the buildings 
insured were a part, he conveyed it to her. It was agreed that he was to have sol 
charge and responsibility for it; her only interest being to share equally in the 
profits realized on any sale he might make. 

When he conveyed to her, he wrote the insurers’ agent requesting that the 
policy then in force be assigned to her, saying that he had sold and deeded the 
property to her. In the letter = also applied for additional insurance for her, 
commenting that he expected to have some painting done forthwith. The agent on 
receipt of the letter assented to the assignment of the existing policy and issued 
one for the increase of insurance. Some weeks later the plaintiff's husband wrote 
the agent about some intended improvements, saying their installation was delayed 
because of lack of funds to pay tor them. in another letter the agent was informed 
that the improvements might be still further postponed. The plaintiff's husband 
testified that when he obtained the additional insurance he represented to the 
agent that he intended to make improvements and alterations. In view of the 
correspondence it may be inferred that his reference to the time of the represeuta- 
tions was after the policy was issued. The insured property was dstroyed by fire 
within four months of the conveyance to the plaintiff, and no improvements had 
been made. 

[1] The statement that the property had been sold as well as deeded to the 
plaintiff was not fraudulent as matter of law. If there was not a sale in a definite 
and technical sense, there was, in a popular sense, a trade between the parties. 
The plaintiff's husband owed her money, and it was with that fact in mind that he 
conveyed the property to her. He might, without being dishonest, say he had sold 
to her. He is not chargeable, as matter of law, with knowledge that the assigt- 
ment of his policy would be unacceptable if the insurer had notice of the arrange- 
ment between him and his wife. It is not improbable that he considered the 
insurance risk no different whether the title to the property stood in his name or in 
hers. Believing there was need of having the policy insure the person in whose 
name the title did stand, he may have had no thought that the insurer would be 
concerned about the terms of the transaction with the grantee. As it may be found 
that he did not appreciate any increase of the hazard, if under the circumstances 
there was one in fact, it may be found that he had no dishonest purpose to mislead. 

[2] Nor is the evidence of fraud conclusive in respect to the new policy. It 
was issued with the insurer’s knowledge that no improvements had been made 
The promise of them was not necessarily fraudulent, and no definite promise was 
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made until subsequently. If the expectation of raising money for them was unreas- 
onable, yet it may have been honestly entertained. Whether the unreasonableness 
pointed to dishonesty or to visionary optimism is an inquiry of fact. That the 
improvements were never contemplated, intended, or planned, is not a compelled 
finding. 

As it would be a reasonable conclusion that no statements were fraudulently 
made to induce either assent to the assignment of the policy in force or the 
issuance of the new one, the defense of fraud has not been established. The 
insurers have not demonstrated that they were led by deception to assent to 
assign or to issue insurance and continue it in force to its aggregate amount. 

[3] The defense that the plaintiff had no insurable interest in the property is 
asserted on the strength of two assumptions ; one is that her title was in every 
respect nominal, and one is that she had no interest for the loss or impairment of 
which she might be indemnified. 

\ny interest of pecuniary benefit from the existence of the property insured 
or of pecuniary loss from its destruction is sufficient. Neither, title, legal or 
equitable, nor possession, in fact or as a right, is essential. An insurable interest 
‘is a right in the property, or a right derivable out of some contract about the 
property, which, in either event, may be lost upon some contingency affecting the 
possession or enjoyment of the property.” Lucena v. Crawford, 2 Bos. & P. (N. R.) 
249. “It has therefore been held that it is sufficient * * * if the insured has a right 
derivable out of some contract about the thing insured of such a nature that the 
insured may be benefited by its preservation and prejudiced by its destruction. 
* * * ” Getchell v. Mercantile, etc., Ins. Co., 109 Me. 274, 83 A. 801, 42 L. R. A. 
(N. S.) 135, Ann. Cas. 1913 E, 738. Other cases apply this test. Phoenix Ins. Co. v. 
Hamilton, 14 Wall. 504, 507, 20 L. Ed. 729; McDonald v. Black’s Adm’r, 20 Ohio 
185, 55 Am. Dec. 448; Warren v. Davenport Fire Ins. Co., 31 Iowa 464, 7 Am. Rep. 
160; Tischendorf vy. Lynn, ete., Ins. Co., 190 Wis. 33, 208 N. W. 917, 45 A. L. R. 
856; Plum Trees Lime Co. v. Keeler, 92 Conn. 1, 101 A. 509, Ann. Cas. 1918E, 831. 

\ stockholder in a corporation has been held to have an insurable interest in 

property of the corporation. Riggs v. Commercial, etc., Ins. Co., 125 N. Y. 7 
25 N. E. 1058, 1059, 10 L. R. A. 684, 21 Am. St. Rep. 716; Aétna Fire Ins. Co. v. 
Kennedy, 161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 160. In the former case, the 
court adopted the definition in this statement: “It would seem, therefore, that 
whenever there is a real interest to protect, and a person is so situated with 
respect to the subject of insurance that its destruction would or might reasonably 
be expected to impair the value of that interest, an insurance on such interest 
would not be a wager within the statute, whether the interest was an ownership 
in or a right to the possession of the property, or simply an advantage of a 
pecuniary character, having a legal basis, but dependent upon the continued existence 
of the subject.” 

\nother situation in which neither ownership nor possession is a condition of 

insurable interest is that of a guarantor of a mortgage debt. He may not be 
required to pay if the mortgaged property is destroyed, but its loss is an impairment 
f the value of his rights against the mortgagor, and he therefore has an insurable 
nterest in the property. Phenix Ins. Co. v. Omaha Loan & Trust Co., 41 Neb. 
834, 60 N. W. 133, 25 L. R. A. 679; Caley v. Hoopes, 86 Pa. 493; New England, 
ete, Ins. Co. v. Wetmore, 32 Ill. 221; Key v. Continental Ins. Co., 101 Mo. App. 
344, 74 S. W. 162; Waring v. Loder, 53 N. Y. 581: Germania, etc., Ins. Co. v. 
Thompson, 95 U. S. 547, 24 L. Ed. 487; Williams v. Roger Williams Ins. Co., 107 
Mass. 377, 9 Am. Rep. 41. 

The plaintiff's insurable interest in the property is not doubtful. Her right to 
share in the profits of a sale gave her an interest in the continued existence of 
the property as a condition on which the value of the right depended. The right 
is an item of a property nature had value although it might eventually 
prove to be of no value. Robinson v. Dana’s Estate, 87 N. H. —, 174 A. 772, 94 
A. lL. R. 1437. Loss of the property produced loss of her right. Her title, if 
regarded as security for the right, would be an added feature of interest which 
surance might protect. 

The case of Prince v. Granite State Fire Ins. Co., 86 N. H. 160, 164 A. 765, 
stands differently. The plaintiff there had no interest in the insured property. 
Only his loss was insured against. As he could suffer no loss from a loss of the 
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property, he could not be indemnified against its loss. His ratification of what was 
done in his name did not create an interest not existing theretofore. 

The defendants not being entitled to directed verdicts, the parties’ agreements 
invoke the order of 

Judgments for the plaintiff. 

Branch, J., did not sit; the others concurred. 


GRADY v. CONCORDIA FIRE INS. CO. OF MILWAUKEE. 
Court of Appeals of New York. April 16, 1935. 
196 Northeastern Reporter 16. 
INSURANCE. 


Fire policy covering leased premises “while occupied as a private family 
residence” theld to limit coverage to use specified and to exclude loss on hous: 
used as speakeasy, irrespective of insured’s control or knowledge of use, though 
policy contained “increase of hazard” clause which was dependent on control 
or knowledge of insured. 

(For other cases, see Insurance, Dec. Dig. § 319]1].) 

2. INSURANCE. 

Where risk is specifically excluded or is excluded by clear limitation of 
description in policy, insured’s knowledge of risk or control over it is imma- 
terial. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

\ppeal from Supreme Court, Appellate Division, Third Department. 

Action by Bertha Grady against the Concordia Fire Insurance Company of 
Milwaukee. From a judgment and order of the Appellate Division (240 App. 
Div. 637, 209 N. Y. S. 974), affirming a judgment in favor of plaintiff in the sum 
of $2,771.85, defendant appeals. 

Judgments of Appellate Division and Trial Term reversed and complaint 
dismissed. 

Nelson R. Pirnie, of Albany, for appellant. 

Harry G. Coplon and Ernest A. R. Cohen, both of Schenectady, for 
respondent. 

Croucu, Judge. 

The fire insurance policy in suit insured the premises for $2,500 “while 
occupied as a private family residence,” and “household and personal property 

* * such as is usual or incidental to a dwelling * * * while- contained in the 
above described dwelling” for $1,000. It contained an increase of hazard clause 
providing that the insurer be not liable for loss occurring “while the hazard is 
increased by any means within the control or knowledge of the insured.” 

The property was leased for the months of August and September, 1932, 
and on September 29, 1932, was destroyed by fire. There is uncontradicted testi- 
mony that during this period the premises were used as a speakeasy, and had 
been raided by prohibition agents shortly before the loss. The plaintiff's testi- 
inony was directed solely to lack of knowledge of the use to which the premises 
were put. The trial judge charged that if the jury found the premises were 
used for a more hazardous purpose than a dwelling house and that the hazard 
was increased by means within the plaintiff’s control or knowledge, she might 
not recover; but that if the hazard was not increased by means within the control 
or knowledge of plaintiff, she should have a verdict. Counsel for the defendant 
excepted to this and requested a charge, in substance, that if the use or occu- 
pation of the premises was not that of a private dwelling house, lack of control 
i knowledge on the part of the insured was immaterial, and no recovery could 
he had. The request was denied. 

[1, 2] Under the language of the policy it was clearly error to qualify the 
clause “while occupied as a private family residence” with the proviso of the 
increased hazard clause, that it be within the control or knowledge of the insured. 
‘The clause with respect to use as a private family residence only was no doubt 
in a sense to guard against increase of hazard from other use; but the specific 
reference to this, without any such qualification as applied to increase of hazard 
zenerally, made this a limitation on the coverage of the policy. It may have 
been and probably was intended to define the particular hazard upon which the 
rate was based; but however this may be, the limit of insurance is plainly there— 
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as plainly as the limit on the household goods to those contained in the described 
dwelling. Langworthy v. Oswego & Onondaga Ins. Co., 85 N. Y. 632; Metzger v. 
Etna Ins. Co., 227 N. Y. 411, 125 N. E. 814. Where a risk is specifically and in 
terms excluded, knowledge or control is immaterial. Miller vy. American Eagle 
Fire Ins. Co., 253 N. Y. 64, 170 N. E. 495. So, also, we think, where it is excluded 
by clear limitation of description. Such clauses are sometimes spoken of as 
promissory warranties (Graley v. American Eagle Fire Ins. Co., 235 App. Div. 
490, 257 N. Y. S. 566; 26 C. J. 203), but the use of the words “while occupied” 
in this connection would seem rather to be a limitation of the coverage of the 
policy for the purpose of withdrawing risks that the insurer was unwilling, for 
me reason or another, to undertake (Langworthy v. Oswego & Onondaga Ins. 
Co., supra; Shawmut Coal & Coke Co. a American Credit-Indemnity Co. of 
New York, 232 App. Div. 29, 248 N. Y. 378). Such has been the treatment 
' similar phrases in connection with a, use (Mawhinney vy. Southern Ins. Co., 
} Cal. 184, 32 N. E. 945, 20 L. R. A. 87) or location of movable property (Acione 
y. Commercial Union Assur. Co. Limited, of London, England, 182 App. Div. 
822, 169 N. Y. S. 908; Gertner v. Glens Falls Ins. Co., 193 App. Div. 836, 184 N. 
Y. S, 669, affirmed, 233 N. Y. 568, 135 N. FE. 921; Leavitt v. National Fire Ins. Co. 
f Hartford, Conn., 88 Misc. 563, 151 N. Y. S. 71); and like limitations on attach- 
ent and duration of risk are a commonplace of marine and ocean freight 
policies. These are not within the usual definition of a promissory warranty, an 
undertaking that some particular thing be or be not done, or an assertion of 
the existence of some particular state of facts. 
The judgment of the Appellate Division and that of the Trial Term should 
be reversed and the complaint dismissed, with costs in all courts. 
Crane, C. J., and Lehman, O’Brien, Hubbs, Loughran, and Finch, JJ., 
mcur. 
Judgments reversed, ete 


BELK’S DEPARTMENT STORE OF NEW BERN, N. C,, Inc. v. GEORGE 
WASHINGTON FIRE INS. CO. No. 521. 
Supreme Court of North Carolina. May 22, 1935. 


180 Southeastern Reporter 63. 
1. INSURANCE. 

Evidence in action on fire insurance policy held sufficient to establish contract 

tween parties in reference to policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 
To constitute insurance contract, there must be offer and acceptance. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 

12. INSURANCE. 

Evidence in action on fire insurance policy held to est iblish_ realty company’s 
ph gare under its contract with plaintiff to issue policy in defendant company 

1 plaintiff’s ratification of such transaction. 

(lor other cases, see Insurance, Dec. Dig. § 110.) 

INSURANCE. 

Party for whom another insures property without former’s prior authority 
or consent may adopt and ratify unauthorized act even after loss or payment 
hereof to agent, who holds money for owner’s benefit, though premium was not 
paid before loss. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

14. INSURANCE. 

Party ratifying another’s unauthorized act in insuring property for former 
as principal must be fully apprised of his rights and have full knowledge of all 
material facts to render confirmation of insurance contract binding on him. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

INSURANCE. 

Insurance contract of agent can be ratified only by person on whose account it 
Was intentionally made. 

(For other cases, see Insurance, Dec. Dig. § 112.) 
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16. INSURANCE. 

Principal’s ratification of agent’s unauthorized insurance contract must be 
established to authorize recovery theréon; mere fact that contract is beneficial tc 
principal not being conclusive. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

17. INSURANCE. 

Principal’s neglect to disafirm ageut’s unauthorized insurance contract on 
receiving notice thereof from — raises presumption of ratification the reof, unless 
such notice was delayed until election to approve or disapprove agent's act would 
be attended with no advantage to principal. 


(For other cases, see Insurance, Dec. Dig. § 112.) 
18. INSURANCE. 

Though insured cannot ratify in part and reject in part insurance contract mad 
by his agent without authority, but must adopt it as whole or not at all, there may 
be conditional ratification dependent on contingency. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

19. INSURANCE. 

Insured, accepting and retaining fire insurance policies, procured by insured’s 
agent without insured’s prior authorization or consent as substitute for policies 
issued by company which agent deemed unstable, ratified agent’s act, so as 
preclude recovery on original policies. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

20. INSURANCE. 

Testimony of realty company’s president and “account current,” sent by insurance 
company to realty company, held sufficient to take to jury question of latter's 
company’s agency for insurance company in action on fire policy, premium on which 
was included in such account. ; - 

Realty company’s president testified as to issuing about thirty policies 

in defendant company and returning policy forms to one giving defendant's 

receipt, naming rei ilty company as its agent, and sending checks in payment 

of his account to: defendant, which cashed them, while statement headed, 

“account current,” sent by defendant to realty company, described therein 

as agent, included premium for policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

INSURANCE. 

Fire insurance policy, issued by insurer’s agent with knowledge of oth 
insurance on insured ak which his generai knowledge indicated were worth { 
more than total insurance thereon, held not void because of concurrent insurat 
not noted on policy, though it provided that no additional insurance was permitted 
unless total insurance was entered in preceding paragraph. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

22. INSURANCE. 

Defendant in action on fire insurance policy, issued by its agent in lieu of polic 
canceled by such agent, whose act was cibiacacaity ratified by insured, held not 
entitled to set up invalidity of such cancellation as defense. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

23. INSURANCE. 

Insurance agent held warranted in canceling fire insurance policy on — of 
information from state insurance commissioner that company issuing it was “broke’ 
and issuing new policy in another company to carry out agent’s contract with insured 
to keep latter fully insured. 

(For other cases, see Insurance, Dec. Dig. § 80.) 

INSURANCE. 

Insurance agent’s cancellation of fire insurance policy on learning of insurer $ 
insolvency and issuance of policy in another company to insured held not incon- 
sistent with agent’s duties to insurance companies; agent not having assumea 
incompatible or conflicting duties or acted in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 80.) 
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Stacy, C. J., and Brogden, J., dissenting. 

\ppeal from Superior Court, Mecklenburg County; Hill, Judge 

\ction by Belk’s Department Store of New Bern, N. C., Inc., against the George 
\Vasington Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 

No error. 

This is an action brought by plaintiff against defendant to recover $5,000 on an 
alleged fire insurance policy issued by defendant, to plaintiff. The issues submitted 
to the jury and their answers thereto are as follows: “(1.) Did the plaintiff and 
defendant enter into the contract of insurance, as alleged in the complaint? A. Yes. 
(2.) lf so, did the plaintiff, at the time of the issuance of such contract have other 
and additional Fire Insurance outstanding on its stock of merchandise, as alleged in 
the answer? A. Yes (by consent). (3.) If so, did the defendant at the time of 
naking such contract have knowledge and notice of the existence of other and 
additional Fire Insurance on said stock of goods, as alleged in the Reply? A. Yes. 

What amount, if anything, is the plaintiff entitled to recover of the defendant? 
\. $5,000.00, with interest from March 1, 1932.” 

There was a judgment rendered by the court below, mm accordance with the 
verdict. The defendant made numerous exceptions and assignments of error and 
app -aled to the Supreme Court. The material ones and necessary facts will be set 
forth in the opinion. 

Smith, Wharton & Hudgins, of Greensboro, and Tillett, Tillett & Kennedy, of 

arlotte, for appellant. 

EK. McA. Currie and Stewart & Bobbitt, all of Charlotte, for appellee 

“LARKSON, Justice. 

11-3] At the close of plaintiff's evidence and at the close of all evidence, tl 
fendant in the court below made motions for judgment as in case of nonsutt. 
S. § 567. The court below overruled these motions and in this we can see n 
ror. We think the vital question in this controversy: Was there a contract 
ered into between plaintiff aud defendant in reference to the $3,000 policy ot 
surance for which plaintif sues to recover from the defendant in this “teal We 

think so. The court below on this aspect charged the jury correctly: “A contrac 
f insurance is the same as any other contract. That is, in order to constitute 

ntract of insurance there must be an offer and an acceptance. A contract is an 

ereement between two or more persons upon sufficient consideration to do or to 

from doing a particular act.” 

\bout 3 o'clock in the morning of December 9, 1931, the plaintiff's stoci 

in its store at New Bern, N. C., valued at the time of the fire about 

$80,000 was practically, totally destroved, only a salvage of about $50. Including 

$5,000, the amount the insurance companies carried on the stock was $35,000 

s action is brought to recover on the $5,000 policy of insurance on the stock 
goods which plaintiff contended it held in the defendant company. It may not 

miss to say that the fact of the fire cannot determine the controversy, it is the 

ict between the parties. The different aspects of evidence bearing on tl 

ract suggests certain questions involved. Did the Hagood Realty Company 

the terms of the contract entered into between it and the plaintiff, in March, 

have the authority to issue the policy of insurance in the defendant compan) 
did plaintiff ratify the transaction for which this action is instituted? We 
so. The facts in evidence bearing on this aspect. The Hagood Realty Com 
n March, 1931, was a going concern in New Bern, N. C., dealing in real estate 
insurance business. B. F. Hagood was its president, \W. Mac Jordan was 
manager of plaintiffs’ store at New Bern, N. C., which opened for business 

March 10, 1931. It had a full stock of goods when the store was opened, 
merchandise was coming in every day. Immediately. after the store opened, 

dan was instructed by plaintiff to insure the stock of goods for se 
00, a met Hagood about the middle of March, 1931. Jordan testified, part: 

J. What conversation, if any, did you have with him with vchesuiie 0 
ing this stock of goods with fire insurance? A. J instructed Mr. Hagood that 
ished him to insure us for $15,000; that I would leave the companies up t > him; 
! wanted to be fully insured for one year. Mr. Hagood was president ‘of the 
«| Realty Company which was engaged in real estate and insurance together. 
(). Subsequent to this conversation, you have mentioned, did the Hagood 
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Realty Company deliver to you policy of fire insurance on Belk’s stock there ; 
New Bern? A. Yes. The amount of the policies delivered to me by the Hagoo 
Realty Company was $15,000. I don’t recall the names of the fire insurance com 
panies that issued the policies.” (Italics ours.) 

The premiums were paid by plaintiff company to the Hagood Realty Compan, 

policies tor $5,000 each in the Great National, United Fireman, and Royal 
Exchange for one year were issued and turned over to plaintiff on the stock of 
goods. The Hagood Realty Company was agent for all these companies. Hagood 
corroborated Jordan: “He told me to write $15,000 for one year. He did not tell 
me what companies to write it in. 

“(. What was said, if anything, as to the companies? A. Nothing was men- 
tioned about the companies, not by him. No, I did not mention anything about the 
companies. 

“Q. After that conversation, what was done by you or by the Hagood Realty 
Company with reference to issuing fire insurance on this stock of goods? A. We 
wrote $15,000—three different policies. 

“Q. Did you render a bill to the Belk Store for the premium on the three 
policies? <A. Yes. 

“Q. Was ‘that bill paid? A. Yes.” 

On April 8, 1931, the George Washington Fire Insurance Company, the defend- 
ant, appointed the Hagood Realty Company, agent, to write insurance for its 
company: “With full power, during the pleasure of the Company, to receive 
proposals for insurance against loss or damage on property located in New Bern, 
North Carolina and vicinity, to receive premiums therefor, and to countersign and 

sue Policies of Insurance thereon, signed by the President and Secretary of tl 
said George Washington Fire Insurance Co., and consent to transters thereof, mak« 
endorsements thereon, and renew the same, subject to the rules and regulations ot 
said company, and to such instructions as may from time to time be given by its’ 
Officers, General or Special Agents.” ; ae 

Hagood testified: “After the delivery of the power of attorney to me the defend- 
ant delivered into my possession certain of its policy forms. These were delivered 
during that month. In other words, the stuff came along about the same time. | 
think I received about twenty-five. Under that power of attorney the Hagood 
Realty Company issued policies of insurance on behalf of the George Washington 
Fire Insurance Company. 

“Q. How many of these policies were issued prior to December 1, 1931? A. | 
would say some thirty odd.” 

On December 5, 1931, the Hagood Realty Company had information that the 
Great National Insurance Company was broke (the state insurance commissionei 
had informed it of this fact). Hagood further testified: 

“Q. Now, please state what, if anything, was done by you or by the Hagood 
Realty Company concerning the cancellation of this $5,000 National policy? A. We 
canceled that on our books and issued $5,000 in the George Washington Fire 
Insurance Company. ‘That was done on December 5th, 1931 and the George \Wash- 
ington policy was issued on the same date. This George Washington policy, is th 
policy which we issued on December 5, 1931. Mr. Hall issued the policy at m) 
instructions. I saw him issue it. I know his handwriting. The name of Charles 
H. Hall appearing on this policv is his genuine signature.” 

He was manager of the insurance department. The Hagood Realty Company 
canceled the Great National Insurance Company’s policy and issued immediately 4 
policy in the defendant company to plaintiff for $5,000 and wrote the following 
letter: “George Washington Fire Insurance Company, Greensboro, North Carolina. 
Hagood Realty Co., Inc., Agents, Mr. Mac Jordan, Mgr. Belks Department Stores, 
New Bern, N. C. December 5, 1931. Dear Sir: We inclose George Washington 
Policy #173160. This policy is to replace Great National Policy #2409, this 1s 
being done by order of the State Insurance Commissioner. Please return Great 
National policy #2409. Very truly yours, Hagood Realty Company, Chas. H. Hall, 
Insurance Department.” The envelope bearing the following address: “Belks 
Department Stores, New Bern, N. C., Mr. McJordan, Mgr.” and bearing postmark 
as follows: “New Bern, N. C., Dec. 7, 1931, 10 P. M.” The upper left-hand corner 
of the envelope is torn off so that no return address appears on the envelope. 


The right-hand end of the envelope is cut so that no stamp appears, although there 
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are six black marks appearing to be the ends of a stamp cancellation mark. The 
contention of defendant was to the effect that no such transaction ever occurred at 
the time and in the way and manner as alleged by plaintiff. This was left to the 
jury under proper instructions by the court below. The fire occurred about 3 


o'clock on Wednesday morning, December 9th, after the fetter and policy was mailed 
tu plaintiff as contended by it. On the afternoon of December 9, 1931, Jordan 
testified in part: “Yes, the first time I saw this George Washington Fire Insurance 

olicy was the afternoon of December 9th, after the fire. It was contained in the 
envelope that has been put in evidence. At the time the envelope came to me, it was 
unopened, Mr. Brooks and I opened it that afternoon. Mr. Brooks said he got it 
mit of the post office. I imagine he got it out of the post office a few minutes 
be ore.” 

Che Hagood Realty Company on December 9, 1931, gave full notice to defendant 
of the loss. H. A. McLaurin, auditor for plaintiff, testified in part: “As I remem- 
er, he brought back all policies that were with the papers. These included the 
George Washington Fire Insurance Policy and the Great National Insurance Policy. 
I had no conversation ey I remember with either Mr. Hagood or Mr. Mac Jordan 
ibout these policies. I did not do anything about them except keep them in my desk 
r safe, where, in case the others were paid, I would return them to the companies 

paid. I filed proof of loss with the George Washington Fire Insurance 
pany. We did not file proof of loss with the Great ee 

“QO. Why did you not file one with the Great National? A. There were loss 

ms prevared and sent to us for the George Washington Fire Insurance Company 
execution, to be signed by Mr. Belk. After I had these es they were 
returned to the proper parties and there was no proof of loss on the Great National 
licy. We elected not to file proof of loss with the Great National Fire Insurance 
ympany.” 

13-19] The principles governing the facts here are fully set forth in 2 Couch 
Cyc. of Insurance Law, part of section 480 (p. 1361-1364): “If a party insures for 
another as principal, without the latter’s prior authority or consent, the intended 

cipal may, if the principal had not previously withdrawn from the contract, adopt 

d ratify the unauthorized act, in which case the ratification is equivalent toa prior 
uit hor ity, and this, ac cording to the wen of authority, even after loss, or payment 
ss tothe agent, in which case the agent receiving the money he ‘Ids i t for the 

vner’s benefit, and notwithst: anding rv premium was not paid prior to loss, although 
the contrary also has been held, as to the latter point. The party ratifying must be 
‘ully apprised of his rights, and have full knowledge of all the material facts other- 
vise the confirmation cannot be held binding. Again, an insurance can only be 
‘atified by the person on whose account it was intentionally made. And the 
ilification must be established, the mere fact that the contract is beneficial nor 
being conclusive. However, a neglect on the part of the principal to disaflirm an 
gent’s act, on receiving notice thereof from the agent, raises a presumption of a 
ratification of what the agent has done, although such notice, in order for subsequent 
silence to effect a ratification, must not be delayed until an election to approve or 
disapprove would be attended with no advantage to the principal. And although 
the insured cannot ratify in part and reject in part, but must adopt as a whole, or 
not at all, yet there may be a conditional ratification dependent upon a contingency. 
Acceptance and retention by the insured of policies procured by its agent, as a sub- 
fiiute for others previously obtained in a company deemed unstable, ratified the 
rent's act and precludes recovery on the original policies.’ (Italics ours.) Rose 

Corp. v. National Union Fire Ins. Co. et al., 258 N. Y. 51, 179 N. E. 256, 83 

L. R. 293. 
The defendant, at the conclusion of plaintiffs’ evidence, eee as a witness, 
|. W. McAllister, who testified as follows: “On November 23, 1931, I was President 
' the George Washington Fire Insurance Co. As President, on Be date, I wrote 

Hagood Realty Co. a letter. This is a copy of it: ‘George Washington Fire 

nsurance Company, Greensboro, North Carolina, November 23, 1931, Hagood 

ilty Company, New Bern, North Carolina. Dear Sirs: Our Special Agent, Mr. 
Mowery, wrote you on November 16th, also wired you on November 21st in regard 
to payment of your balances due the George Washington Fire Insurance Company. 
\s we have no reply to either of these communications, we are going to have to 
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uno ite any more business in the George Washington until ) 
[It you cannot send us a check promptly in payment 
cancel sufficient liability to clear the account 


ask that vy 
account 1s brought up-to-date 
these balances we must ask you t 
We are sorry indeed to have to take the above action, but we cannot afford to 
our balances accumulate in this manner, nor can we afford to have our special agent 
make expensive trips to New Bern in order to collect these accounts. We t: 
that vou will give this matter your immediate attention and let us have pz: 
reply. Very truly yours, President, JWMcA/W. 

“Defendant offers in evidence, paragraph #2 of the amendment to the ans 
‘That at the time of the alleged issuance of the policy, whi 
the subject of this action, the plaintiff had outstanding upon its stock of merchandise, 
insurance for the following amounts in the following named companies, disregarding 
the policy in the Great National Fire Insurance Company referred to in the com- 
plaint: Northwestern Mutual Fire Insurance Co., $10,000; Piedmont Fire Insurance 
Co., $10,000; Royal Exchange Assurance Co., $5,000; Dixie Fire Insurance C 
$5,000... Defendant also offered in evidence, the paragraph of the reply admitting 
t nsurance.” On the first aspect, the plaintiff 


that the plaintiff had su 
ntroduc evidence to the effect that at the time the Hagood Realy Company issuc 
the policy in defendants’ company to plaintiff, it had a power of attorney fr 
defendant, giving authority and the policies of insurance, the company sent 
defendant, were not recalled until after the fire. 
[20] Hagood testified : 
“Q. How many of these policies were issued prior to December 1, 1931? 
wi uld say some thirty odd. Someone asked me in person to return the policy forn 
The request was made on December 11, 1931. by Wakefield Mowery. I turned 1] 
forms over to him and he gave me a receipt for them. I have the receipt he: 
‘George Washington Fire Insurance Company, Greensboro, North Carolina. Has 
Realty Co., Agents, New Bern, North Carolina, December 11, 1931. Received 
Hagood Realty Co. of New Bern, North Carolina, George Washington Fire Insur- 
ance Company Policies Nos. 173161 to 173175 inclusively and Nos. FT6702 
T6725 inclusively Wakefield Mowery, Spec. Agt., Wakefield Mowery.’ ” 
\fter receiving the letter of November 23, 1933, Hagood testified: “I ser 
heck the next day and that relieved so I could go ahead again. * * y 
I paid that check that relieved that. Yes, the check was in payment 
| July account. The date of the check is November 24th. There 
paid the August and September bills. Here it is. This check ot 
vas in payment of the June and July account. Yes, at that time 
1 the August and September accounts. The August account, $15.2 


omy 


which is as follows: 


$25,000 of othe 


still unpai 
September account, $2.84, so on November 24, 1931, there was outstanding and 
after I had sent the $48.12 and the $18.08 check representing the August 
and September balances. I sent a check for August and September balances 
lYecember Oth, yes, the paper which you show me is that check, and the amount is 
$18.08." The witness identified these two checks, one for $48.12 and the oth 
$18.08. Both of these checks were cashed by the defendant. 
ssued in the George \Vashington Fire Insurance Company, 
defendant, by the Hagood Realty Company to plaintiff, was numbered 173160 
amount $5,000, rate 1.716, premium $21.45. On March 11, 1932, the defendant sent 
statement headed “.dccount Current” to agency at New Bern, N. C.. Hagood 
Realty Company, agent. In this statement, among some four other policies issued 
by the Hagood Realty Company for insurance in defendant company, is the premim 
or the very policy in litigation on which the defendant showed that the Hagood 
Realty Company owed its total in premiums, $39.22, on this statement is No. 173160, 
amount insured $5,000, gross premium 20 per cent., $21.45. With Hagood’s testi- 
mony and this “Account Current,” the question of Hagood’s agency was properly 
left to the jury. The “Account Current” was no routine matter, it was some evidenc 
from the case of Sellers v. Insurance Co., 205 N. C 
171 S. B. 328. In the policy was forfeited under the terms of the contract. 
It is said in 205 N. C. 355, at page 357, 171 S. E. 328: “Mailing notice of the regula 
quarterly premium due August 12, 1932, in compliance with the provisions of the 
statute, was but a routine matter, and did not have the effect of waiving the iter- 
vening forfeiture and reviving the policy.” It was further in evidence that Hagood 


t} 
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Phe policy 
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It is easily distinguishabl: 
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red to pay the premium to the defendant after the fire, but Mowery, agent for 
ndant, refused to accept it 
In regard to the other aspect, Hag od testified: 
‘QO. On cross-examination you mentioned the fact that you had not called on 
elk Brothers for any premium in connection with the George Washington policy, 
I] you explain why did didn’t call on the plaintiff for any additional premium on 
unt of the George Washington policy? A. Because they had already paid a 
‘'s premium 
“QO. Prior to December 5, 1931, state whether you knew other fire insurance 
s outstanding on this stock of goods? A. Yes. I cannot name the policies thes 
id that were outstanding when we wrote the George Washington policy 1 didn’t 
on December 5, 1931, how much insurance they had. I knew they had other 
rance, but 1 didn’t know how much. The Hagood Realty Company and the 
orge Washington Fire Insurance Company ha reement as to the length of 
within which the Hagood Realty Company could make settlement for premiums 
id & 


ant contends that the suit policy is void because of concurrent 

rance not noted thereon. We cannot so hold. The policy stated “it is under- 
od and agreed that no insurance in addition is permitted to this policy unless the 
| insurance including this policy is entered in paragraph above.” In Short v. 
iFayette Life Insurance Co., 194 N. C. 649, 650, 140 S. E. 302, 303, quoting a 
eaith of authoritics, speaking to the subject, we find: “In National Life Insurance 
v. Grady, 185 N. C. 248, 353, 117 S. E. 289, 291: ‘Another principle recognized in 
jurisdiction and pertinent to the inquiry is that, in the absence of fraud or 
llusion between the insured and the agent, the knowledge of the agent when act- 
ng within the scope of the powers intrusted to him will be imputed to the com- 
any, though a direct stipulation to the contrary appears in the policy or the appli- 
tion for the same.” Laughinghouss Insurance Co., 200 N. C. 434, 157 S. E 


\ 
31; Colson v. Assurance Co.. 207 N. C. 581, 178 S. E. 211. 


sefore the policy of December 


pany, the Hagood Realty Company 


1921, was issued to plaintiff in defendant com- 
new that other insurance was on the plaintiffs’ 
ods. The ameunt was $35,000 and $15,000 of that sum issued through the Hagood 
ealty Company, agency. The present policy being $5,000 and the loss was $80,000. 
he position of defendant is untenable from the facts and circumstances of this 
ise. There was no semblance of bad faith in the matter. There was no overinsur- 
ng, The general knowledge of Hagood indicated that the goods insured were far 
nexcess of the insurance on the property. Midkiff v. N. C. Insurance Co., 197 N. 
139, 142, 147 S. Ik. 812. 
22, 23] It is contended by defendant that the Great National Insurance policy 
not validly canceled If this was correct, we do not see how it concerns defend- 
ant. This is not an action between plaintiff and the Great National Fire Insurance 
‘Compan \ policy was issued in defendant’s company to plaintiff and plaintiff 
laims under that policy, not under the Great National policy, which it is not dis- 
uted was broke and the Hagood Realty Company canceled it as its agent and this 
as ratified by plaintiff, and Hagood Realty Company was warranted in canceling 
same, acting on the information from the state insurance commissioner and to carry 
ut its contract with plaintiff “to be fully insured for one year.” We think the facts 
in this case are distinguishable from Jernigan v. Insurance Co., 202 N. C. 677, 163 S. 
. 762, 83 A. LL. R. 295. In the Jernigan Case, supra, 202 N. C. 677, at page 680, 
103 S. E. 762, 763, 83 A. L. R. 295, it expressly says: “The foregoing cases and 
many others of like tenor fully recognize the right of the insured to ratify the 
action of the local agent in issuing the substituted policy, for the reason that both 
policies were obviously issued for his benefit. Nevertheless, in the case at bar, the 
insured stated that she ‘was looking to the National Union Fire Insurance Company 
to whom she had paid her premium to pay the loss and damage which she had sus- 
tained.” The result is that the National Union policy, not having been properly 
‘anceled, was in full force at the time of the fire, and the local agent, without the 
knowledge or consent of the plaintiff, had no authority to issue the Yorkshire 
policy. Moreover, as the insured has not ratified the issuance of the Yorkshire 
policy, she is entitled to recover upon the first policy issued.” 
[24-27] We do not think the conduct of Hagood Realty Company in this trans- 


1 

IN 
I 
iN 


| 





1116 he Insurance baw Journal, Vol. 85 {| Nov., 1935 


action was inconsistent with the duties which it owed to the companies or such a 
dual agency that would taint the transaction. The agent did not assume incom- 
patible or conflicting duties. The duties are such as are usually recognized in every 
day transactions with insurance agencies. There was no bad faith. The defendant 
contends that the policy was ineffective as a contract, as it was incomplete in 
material respects when mailed and received. We cannot see how defendant can 
complain, it contends that there was no valid contract of insurance in any respect. 
It also contends that the plaintiff's name is “Belk’s Department Stores of New 
ern, North Carolina, Incorporated.” The assured named in the policy is the 
“Belk’s Department Store.” Defendant did not in its answer make any such con- 
tention. Plaintiff was a corporation and this was admitted in defendant’s answer. 
if the full name of the corporation is not set out in the policy, only “Belk’s Depart- 
ment Store,” the balance can be treated as surplusage as the policy was received by 
the Belk’s Department Store of New Bern, N. C., Inc., and intended for it. If 
defendant had set up this defense, the plaintiff could have answered and set up 
mutual mistake and had the full name inserted in the policy. The contention comes 
too late. 

We sce no error in refusing the prayers for instruction tendered by defendants, 


nor any error in the charge of the court below. We think the issues submitted by 
the court below determinative of the controversy and there was no error in not 
submitting to the jury the issues submitted by the defendant. The court below in 
its charge to the jury on the issues submitted covered every aspect set forth in the 
issues tendered by defendant. In the charge of the court below, the contentions oi 
both sides were carefully and accurately given. It may not be amiss to say that in 
the many important legal questions involved in this controversy the court below 
gave an unusually clear and accruate charge of the law applicable to the facts. Thi 
jury has found the issues for plaintiff and against defendant. 

In the record, we find no prejudicial or reversible error. 

No error. 

Stacy, C. J., and Brogden, J., dissent. 


GENERATL, INS. CO OF AMERICA v. BOWEN, Superintendent of 
Insurance, et al. 
MERCHANTS’ FIRE INS. CO. OF INDIANA vy. BOWEN, Superintendent 
of Insurance. Nos. 25423, 25426. 
Supreme Court of Ohio. June 26, 1935. 
196 Northeastern Reporter 774. 


INSURANCE. 

Special deviation flings covering five-year fire policy, with provision enab- 
ling insured to pay premium yearly at lower rate per year than for one-year 
policy and to terminate at end of any year, and covering five-year policy at sam« 
lower rate, but with premium for full term payable in advance and contract 
effective for full term, /el/d violative of Bureau of Rating Law providing for 
uniformity of deviation in its application to all risks in class for which variation 
is made, authorizing Superintendent of Insurance to declare filings void (Get 
Code, §§ 9592-1 et seq., 9592-8, 9592-9, 9592-11.) 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Krror to Superintendent of Insurance. 

Separate petitions in error by the General Insurance Company of America 
and by the Merchants’ Fire Insurance Company of Indiana, to review orders 
ot one Bowen, Superintendent of Insurance, declaring void special deviatio 
flings of the petitioners— [Editorial Statement. ] 

Orders affirmed 

Wilbur E. Benoy, of Columbus, and Ralph S. Pierce, of Seattle, Wash., for 
plaintiff in error General Ins. Co. of America. 

Vorys, Sater, Seymour & Pease and Howard L. Bevis, all of Columbus, and 
Burke G. Slaymaker, of Indianapolis, Ind., for plaintiff in error Merchants’ Fire 
Ins. Co. 

John W. Bricker, Atty. Gen., Thomas M. Miller, of Canton, and Paul R. 
Gingher, of Columbus, for defendants in error. 

Per Curiam. 

These cases are here for review under section 9592-11, General Code, and 
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he procedure in each seems to have been on principles announced in Brand 
v, Safford, Supt. of Ins., 118 Ohio St. 56, 160 N. E. 464. 

The Merchants’ Fire Insurance Company has been issuing a fire insurance 
policy for a term of five years, with a provision therein which enabled the insured 
to pay the premium yearly and terminate the policy at the end of any year. Under 
such a five-year policy the policyholder was in effect only insured for one year 
at a time, but in this way paid a less rate per year than an insured who took out 
a one-year contract of insurance. At the same time the insurance company 
ssued policies for a five-year term that had the same rate for five years as the 
ve-vear contract referred to above, but the premium for the full term was 
payable in advance and the contract was effective for the full term. 

The General Insurance Company of America was issuing similar policies 

somewhat differently worded. 

Some time prior to April 16, 1935, there were “special deviation filings” 

vering such long-term contracts. 

On the date mentioned, the superintendent of insurance made an order and 

ling that such filings “result in a different annual rate for the same risk or 
similar risks in the same class,” and that such deviation filings were contrary 
to the Bureau of Rating Law of Ohio (section 9592-1 et seq., General Code) 
and especially in violation of section 9592-9, General Code, which provides that 
anv deviation “shall be uniform in its application to all of the risks in the class 

which the variation is made”; and all such filings were declared null and 

Notice of this order was given to each fire insurance company, but policies 
hen written were allowed to remain in force until the next anniversary date 
| their inception 

The court holds that the deviation is not uniform, as required by sectior 
0592-9, General Code, and the fixing or charging of such rates constitutes a 
discrimination, within the meaning of section 9592-8, General Code. The order 
r the superintendent of insurance was therefore strictly according to law. 

Orders affirmed. 

Wevygandt, C. J 

neur. 

Tones, J., not participating. 


., and Stephenson, Williams, Day, and Zimmerman, JJ., 


LLY v. GUARANTY FIRE INS. CO. No. 14069 
upreme Court of South Carolina. May 23, 1935. 
180 Southeastern Reporter 35. 


VE 
Si 


INSURANCE 

Where insurance agent was alleged to have fraudulently taken up fire policy 
ind failing to furnish another policy to insured as he represented he would do, 

return unearned premium, insured field not entitled to damages from insurer 

theory that insurer ceased to be liable on policy, since, provision of cancel- 
tion clause not being complied with by return of unearned premium, insurer 
remained liable on policy. 

(For other cases, see Insurance, Dec. Dig. § 237 

\ppeal from Common Pleas Circuit Court of Richland County; M. S 
Whaley, County Judge. 

\ction by Mrs. Lizzie Kelly against the Guaranty Fire Insurance Company 
From a judgment for plaintiff, defendant appeals. 


Reversed, and new trial ordered. 
Joseph I. Nettles, ot Columbia, for appellant. 


\V. M. Graydon and Legare Bates, both of Columbia, for respondent. 

T. S. Sease, Acting Associate Justice. 

The appellant, Guaranty Fire Insurance Company, through its local agent 
1 Columbia, S. C., on June 9, 1932, issued a fire insurance policy to the respond- 
ent, Mrs. Lizzie Kelly. By that policy the appellant insured the respondent 
wwainst loss through damage by fire to her household goods for a period of three 
ears, in the sum of $1,200. The premium was charged to the account of Mrs. 
Nelly and paid by her. The policy was of the usual standard form issued by 
fire insurance companies in this state, and contained the following provisions as 


to its cancellation: “This policy shall be cancelled at any time at the request 
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the insured, in which case the company shall, upon demand and surrender of 
s policy refund the cxcess of paid premiums above the customary short rates 
the expired time. This policy may be cancelled at any time by the company 
giving to the insured a five days’ written notice of cancellation with or with- 
out tender of the excess of paid premium above the pro rata premium for th¢ 
expired time, which excess, if not tendered, shall be refunded on demand 
Notice of cancellation shall state that said excess premium (if not tendered) 
il be refunded on demand.” 
Appellant in October, 1933, desiring to be relieved of the risk, instructed its 


rocal agent at Columbia to take up the policy of respondent, because the hou 


1S¢ 

which the insured property was kept was in a territory not protected by a 

gularly maintained fire-fighting organization. : 

On October 11, 1933, the local agent along with a special agent of appellant 
went to respondent's home, made known the instructions of the appellant that 
the policy be taken up, and explained the reason therefor. The local agent with 
whom respondent had done business for several years obtained the possession 
of the policy of the appellant from the respondent, by assuring her that within a 

w days he would bring another policy to her to take its place. 

The local agent did not thereafter furnish to the respondent any other policy, 
nor did he return to her the premium for the unexpired term which, as above 
stated, she had paid 

None of the insured property has been damaged by fire. 

Respondent brought this action for actual and punitive damages, alleging 
that the local agent had fraudulently invaded her rights under the policy in 
cuestion, in failing to furnish another policy or return the unearned portion of 
ihe premium. The case was tried eface Judge Whaley and a jury of the Rich- 
iand county court, and resulted in a verdict against the appellant. 

By several exceptions the judgment of the lower court is challenged by 
appellant. In our view of the case, however, it is only necessary to take up 
those exceptions which pertain to the charge of the trial judge. 

The question presented by those exceptions is correctly summarized by 
counsel for appellant thus: “Was it proper for the Court to charge the jury that 
f the respondent was improperly induced to surrender the policy the liability of 
the appellant upon the policy ceased to exist as a matter of law?” 

We think the question is to be answered in the negative, and that the trial 
court erred in refusing the requested charge of the appellant and in charging 
to the contrary 

In Hamilton Ridge Lumber Corp. vy. Boston Insurance Co., 133 S. C. 472, 
i3} S. EK. 22, 26, it was distinctly held by this court (a multitude of authorities 
heing cited in support of the holding), that the holder of a fire insurance policy 
‘ontaining the same clause as the policy here, having performed his part of the 
eontract, and having acquired valuable rights under it, cannot be forced into a 
rescission of that contract by the insurer merely giving notice of its desire or 
determination to cancel the policy, without at the same time, and as a condition 
precedent to the rescission or cancellation, tendering the return of what the 
insurer has received and holds by reason of the contract; that is, the unearned 
portion of the premium. The court in that case said: “This view is entirely in 
accord with the decisions of this court to the effect that, where a party seeks 
relief from a contract into which he has entered, he must first return all benefit 
which he has received’—citing the long line of decisions of this court headed by 
Levister v. Railroad Company 56 S. C. 508, 35 S. E. 207. 

Again it was said in Herndon y. Continental Casualty Co., 144 S. C. 448, 142 
SE. 648, 649: “It is a recognized rule of law when a policy of insurance 1s 
ssued and the premiums paid and not refunded, such policy cannot be canceled 
by the insurance company, whether notice of such attempted cancellation be 
siven the policy holder or not.” See, also, Hollings vy. Bankers’ Union, 63 S. C 
192. 41S: B. 90: 32 C.J. 1245. 

The same question presented for decision now was before this court in the 
case of Hydrick vy. Milwaukee Mechanics’ Fire Insurance Co., 135 S. C. 62, 133 
S. E. 533, 537. There the trial judge was requested to charge as follows: “It 
it is admitted * that the plaintiff, Hydrick, expressly refused to agree to a 
cancellation of his policy, I charge you that the only way the policy could hay 
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en canceled by the insurance company was to give to the plaintiff the five 
ivs’ notice as provided in the contract.” The trial court refused to charge that 
quest, which refusal was the basis of an exception. This court used this 
nguage in deciding the point: “The policy contained a provision to the effect 
that a written notice ef five days should be given the insured in the event the 
mpany desired to cancel the policy. Upon the hypothesis that plaintiff had not 
msented to a cancellation, a charge to the effect that five days’ notice of can- 
lI mM was requircd was a sound instruction based upon the written instru 
nt which it was the court's duty to construe and interpret.” The court 
said : We cannot say that the failure to give a sound instruction 

ble thereto should be pronounced harmless error. We are therefore of 
inion that plaintiff was entitled to have the charge requested given by the 

and the eighth exception, directed to that contention, must be sustained.” 

The trial court in this case was requested to charge in accordance with the 
lings in the above decisions, and his refusal to do so was clearly prejudicial 


The provision of the cancellation clause of the policy here involved not 
wing been complied with by the return of the unearned premium, the appel 
t remained liable in accordance with the terms of the contract of insurance 
which it had entered with the respondent 
On the record here there was sufficient evidence to submit the case to the 
as to both actual and punitive damages, but, since the case must go back 
r a new trial, it would serve no useful purpose to discuss the exceptions of 
he appellant in that regard, and, since the remaining exceptions of the appel 
t pertain to incidents of the trial, it is not necessary to discuss them 
The judgment of the lower court is reversed, and a new trial ordered 
Stabler, C. ]., Carter and Bonham, J]., and A. L. Gaston, A. A. J., concur 


CAROLINA INS. CO. v. CHRISTOPHER. No. 4342. 
Court of Civil Appeals of Texas. Amarillo. Jan. 21, 1935. 
Rehearing Denied March 11, 1935. 
80 Southwestern Reporter (2d) 774. 
1. INSURANCE. 

In action on fire policy, evidence he/d to support finding that insurer’s soliciting 
agent knew before writing policy that insured had no iron safe as required by policy. 

(For other cases, see Insurance, Dec. Dig. $ 665[8].) 

2. INSURANCE. 

[f insurer’s agent lives in vicinity of insured’s property and is familiar there- 

ith, insurer will be charged with knowledge of facts readily ascertainable. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

INSURANCE. 

\dmission of insurer’s soliciting agent that he saw insured’s books lying on 
desk or counter near cash register during several of his numerous visits to insured’s 
place of business before writing policy, and evidence of inspector’s visit to premises 
soon after issuance of policy, held to show insurer's notice of absence of 
sate on insured’s premises, and waiver of such provision of fire policy. 

(For other cases, see Insurance, Dec. Dig. $ 665[8].) 

4. INSURANCE. 

Fire insurer’s examination of insured under oath after fire and after notice to 
insurer that insured had breached iron safe and record warranty clause constituted 
waiver of such clause. 


iron 


(For other cases, see Insurance, Dec. Dig. § 396[2].) 


INSURANCE. 


Insured’s payment of premium to insurer’s agent after fire, after agent had 
heen informed that insured’s books and records were burned with buildin 
| 
Wil 


g and 
en insured had offered to pay premium several times before, where agent 
yrmed insured that payment of premium would keep policy in force, constituted 
waiver of breach of iron safe and record warranty clause. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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6. INSURANCE. 

Local agent of fire insurer, authorized to countersign policies, deliver them and 
collect premiums, was authorized to collect premium after fire. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

7. INSURANCE. 

Where insurer’s agent advised insured to get duplicate invoices, and, as far as 
possible, get copies of and substitute all his accounts, purchases, sales, and trans- 
actions, and such data would be sufficient on which to base settlement of fire claim, 
and insured made several trips at considerable expense and secured required data, 
insurer waived iron safe and record warranty clause in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

8. INSURANCE. 

Consent of insurer's agent to insured’s assignment after fire of interest in 
amount to be realized on policy was recognition of validity of policy and affirmative 
representation that insurer intended to settle for loss, constituting waiver of iron 
safe and record warranty clause in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

\ppeal from District Court, Lynn County; Gordon B. McGuire, Judge. 

Suit by J. C. Christopher against the Carolina Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Athrmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Nelson & Smith, of Tahoka, for appellee. 

McMILLAN v. AMERICAN GENERAL INS. CO. No. 2699. 
Court of Civil Appeals of Texas. Beaumont. March 7, 1935. 
Rehearing Denied March 20, 1935. 
80 Southwestern Reporter (2d) 796. 
3. INSURANCE. oi ; 

Policy, containing forfeiture if other policy was issued on property covered, 
issued husband on community property, held not invalidated because wife had taken 
policy on her separate property in same building, where, although property was 
covered hy same general description in both policies, there was no commingling and 
intent was to insure several parcels by different policies. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

4. INSURANCE. 

In wife’s action on fire policy issued husband on community property, evidence 
that husband knew that wife intended taking policy on her separate property located 
in same building before it was issued, and that he knew of issuance and acquiesced 
therein, would not support directed verdict for insurer, where issue was raised that 
both husband and wife intended wife’s policy to cover only wife’s separate property. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

5. INSURANCE. 

In wife’s action on fire policy containing forfeiture provision if other policy was 
taken on community property, evidence that, within few weeks after issuance of 
policy covering wife’s separate property, her insurer issued rider permitting $1,500 
concurrent insurance, and whether or not she received it, held properly admitted on 
issue of wife’s intention in taking out her policy and not sufficient to support 
instructed verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

Appeal from District Court, Jefferson County: J. D. Campbell, Judge. 

Action by Mrs. Tommie McMillan, administratrix of the estate of W. M. 
McMillan, deceased, against the American General Insurance Company. Judgment 
for defendant, and plaintiff appeals. 

Reversed and remanded. 

Howth, Adams & Hart, of Beaumont, for appellant. 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellee. 

Wacker, Chief Justice. 

On January 20, 1931, Mrs. McMillan owned as her separate property all the 





Fire | McMillan v. American General Ins. Co, 1121 


household furniture on the second fleor of the two-story building at 2737 Twenty- 
Ninth street, Port Arthur, Tex. On that day Great Lakes Insurance Company issued 
to her a policy of fire insurance on “household furniture,” etc., described generally 
as heing located in this two-story house. The policy was issued in renewal of another 
policy issued to Mrs. McMillan for the sum of $500 covering the property on the 
second floor, while at a prior location. The agent who wrote both policies knew that 
this property ,belonged to the separate estate of Mrs. McMillan. \When she moved 
her furniture into this building, there was other furniture there that had 
been in the building for some time belonging to the community estate of 
Mrs. MeMillan and her husband, and which, at that time, was insured for $1,000 
hy a policy issued by American General Insurance Compaiiy io Mr. McMillan, as 
owner. There was no commingling of Mrs. McMillan’s separate property with the 
‘community property—her separate property was on the second floor and the com- 
munity property was on the first floor. On March 18, 1932, American General Insur- 
ance Company issued to Mr. McMillan a new policy for $1,000 in extension and 
renewal of the prior insurance carried by it upon the community property. The 
description of the property covered by the policy issued to Mr. McMillan and the 
policy issued to Mrs. McMillan was identical, both as to its character and its location, 
except that Mr. McMillan was designated as the owner of the property described 
in his policy and Mrs. McMillan as the owner of the property described in her 

policy. Neither policy purported to insure all the property in the building, but the 
coverage was merely “on household furniture,” etc., situated in the designated build- 
ing. When American General Insurance Company issued its last policy, it did not 
know of the policy previously issued to Mrs. McMillan nor that her separate prop- 
erty was in the building. It had no knowledge of the ownership of the property in 
the building, except that obtained when it issued its first policy to Mr. McMillan, 
prior to the time Mrs. McMillan moved her property into this building. On the 16th 
of June, 1932, all the property in this building was destroyed by fire except three 
mattresses. Great Lakes Insurance Company paid its policy in the sum of $500. 
\merican General Insurance Company refused to pay its policy on the ground that 
the policy of insurance taken out hy Mrs. McMillan violated the following condition 
contained in both policies: “This entire policy, unless otherwise provided by agree- 
ment endorsed hereon or added hereto, shall be void if the insured now has or shal! 
hereafter make or procure any other character of insurance, whether valid or not, 
on property covered in whole or in part by this policy.” Each of the policies also 
contained the following condition of forfeiture: “If the interest of the insured in 
the property be other than unconditional and sole ownership.” 

lhe suit was by Mrs. Tommie McMillan, as administratrix of her husband's 
estate, against American General Insurance Company, to recover the $1,000 claimed 
under the ages issued to Mr. McMillan on the 18th of March, 1932. Verdict was 
instructed in favor of the defendant on the conclusion of the trial court that Mrs. 
MecMillan’s policy violated the provisions of the “other contract of insurance” clause, 
quoted above. 

[1, 2] The instruction was error. The law does not favor forfeitures. Though 

e description of the property covered by the two policies was identical, except as 
to ownership, the issue was raised that Mr. McMillan and appellee intended to insure 
oul the community property and that Mrs. McMillan and her insurance company 
intended to insure only her separate property. Parol evidence was admissible to 
prove that issue. In Westchester Fire Insurance Co. v. Storm, 6 Tex. Civ. App. 390, 
25 S. W. 318, 319, it was said: “It has also been held that parol evidence may be 
admissible to show that the property, though apparently identical in two policies, is 
not in fact identical. May, Ins. § 367; Clark vy. Ins. Co., 9 Gray [Mass.] 148: Storer 
v. Ins. Co., 45 Me. 175.” 

[3] Also the material fact was in the case that these policies were issued respec- 
tively to the owners of the property insured, which, in the absence of a commingling, 
was evidentiary on the issue of identification, Royston v. McCulley (Tenn. Ch. App.) 
59S. W. 725, 52 L. R. A. 899. Though the property was all covered by the same 
general description, where there was no commingling and the intent was to insure 
the several parcels by different policies, the “other contract of insurance” condition 
was not breached. Norwich Fire Ins. Soc. v. Cheaney Bros., 61 Tex. Civ. App. 220, 
128 S. W. 1163 (writ of error refused), directly in point. 

If appellee’s counter propositions be conceded, (a) that the husband may insure 
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the wife’s separate property in his own name, and (b) that the wife may insur 
community property in her own name, which we do not concede, yet the es 
verdict was error, for the reason that the issue was raised that the husband did ; 
intend to insure the wife’s property and the wife did not intend to insure the com- 
munity property. 

[+] ~ testimony was that the husband knew that the wife was going to tak 
ut her insurance policy before it was issued and that he knew of its issuance and 
acquiesce d therein. That testimony does not support the instructed verdict, for 1 
reason that the issue was raised that they both intended that it should cover only 
separate property 

[5] The court correctly received evidence to the effect that, within a few weck 
after the policy was issued to Mrs. McMillan, her insurance company issued and 
mailed to her a rider permitting $1,500 concurrent insurance. The issuance of this 
rider and whether or not she received it were evidentiary facts on the issue of he: 
intention in taking out the policy. We overrule the contention that the mere fact that 
the rider was issued was sufficient to support the instructed verdict. 

The evidence does not support the conclusion, as a matter of law, that appelle: 
in issuing the policy to Mr. McMillan, intended to cover all the property in th 
house, both the community and the separate property of Mrs. McMillan; so appellee's 
counter proposition to that effect does not support its instructed verdict. 

The judgment of the lower court is reversed, and the cause remanded for a new 


FRANKLIN FIRE INS. CO. v. LINDLEY et al. 
Court cf Civil Appeals of Texas. Amarillo. Feb. 
Rehearing Denied March 25, 1935. 
80 Southwestern Reporter (2d) 798. 
INSURANCE. 

Fire policy issued widow on buildings erected on land constituting husband's 
separate estate, stipulating that policy was void not only if insured were not sok 
and unconditional owner of property, but also if subject insured were building o1 
ground not owned by insured in fee simple, held unenforceable where widow in 
addition to homestead interest inherited hut life estate in one-third of land on whicl 
buildings stood. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

\ppeal trom District Court, Delta County ; Newman Phillips, Judge. 

\ction by Limmer Lindley and others against the Franklin Fire Insurance Com 
any. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded. 

Storey, Sanders & Sherrill, of Dallas, for appellant. 

McKinney & Berry, of Cooper, for appellees. 

Martin, Justice. 

Appellees recovered judgment against appellant upon a fire insurance policy. 
The controlling issue presented here is the alleged invalidity of the policy in ques- 
tion by reason of a breach of the following contractual warranty clauses appearing 
therein: “This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the interest of the insured in the 
property be other than unconditional and sole ownership; or if the subject of insur 
ance be a building on ground not owned by the insured in fee simple * * * 

The essential facts relating to ownership and title of the property insured are 
Mrs. Limmer Lindley, one of the plaintiffs below married Wiley McMurtree in 
1909. He owned thirty-five acres of land as his separate estate at the time, upon 
which the two thereafter resided. He afterwards died intestate, leaving five minor 
children of said marriage. His wife, now Mrs. Lindley, continued to reside on said 
land with the children aforesaid, after his death. During such time a new house and 
garage were erected on said land partly out of old material on the place and partly 
from new material. Afterwards and while said appellee and her children were 
occupying said land as a homestead, the policy in question was issued covering said 
last-mentioned house and garage, and also personal property, not thought necessary 
to here describe. This policy was payable to Mrs. W. H. McMurtree, was date: 
\ugust 2, 1932, and was to run until August 22, 1937. It contained the stipulations 
set out above. Appellee Mrs. Lindley thereafter married and lived for a short time 
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away from said land. While the policy was still in force, a fire occurred, totally 
destroying all the property described therein. Appellee Mrs. Lindley filed suit on the 
policy. Thereafter all five of the children aforesaid intervened, claiming an interest 
in all the property described in the policy, and asking judgment for “their rightful 
hare” of the money recovered. Defendants, among other defenses, pleaded: “That 
he policy also contains the following: ‘This entire policy, unless otherwise provided 
agreement indorsed hereon or added hereto, shall be void if the interest of the 
insured in the property be other than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not owned by the insured in fee simple.’ ” 
judgment was rendered against appellant in favor of Mrs. Lindley, appellee, 
$1,281, and against her in favor of interveners for “two-thirds of the insur- 
n the house amounting to $533.66.” 

The most that can be deduced from the testimony in favor of appellee Mrs. 
Lindley is that she inherited a life estate in one-third of the land upon which the 
and garage stood, and had in addition a homestead interest therein. The 

real estate was admittedly the separate estate of her husband when she mar- 

him. It descended to his children subject only to her interest described above. 

lid not have a fee-simple title thereto. Appellees rely on Warren vy. Spring- 

& Marine Ins. Co., 13 Tex. Civ. App. 466, 35 S. W. 810, and others of 

- to sustain the judgment herein. These cases relate only to the “sole 
‘onditional ownership” clause above set out. If the present policy stopped 
one clause, we might sustain appellees’ contention that proof of a home- 
st met the policy requirement of “sole and unconditional ownership.” 

is here the further contractual warranty clause above set out requiring, 
the building insured stand upon ground “owned by the insured in 


1 1 


as been written on this subject that we refrain from burdening the 
with another lengthy discussion. We content ourselves with quoting 
the numerous authorities. 

he policy is conditioned that it shall be void if the subject of insur- 
building on ground not owned in fee simple, or if the interest of the 


other than sole and unconditional ownership a breach of such conditions 


“Keference may be made to Brown v. Commercial Fire Ins. Co., 86 Ala. 189, 

So. 500. Phoenix Ins. Co. v. Public Parks Amusement Co., 63 Ark. 187, 37 S. W. 
959; Blackstock v. Jefferson Ins. Agency, 23 Ga. App. 642, 99 S. E. 142; Henning 
Western Assur. Co., 77 Towa, 319, 42 N. W. 308: Overton v. American Cent. Ins. 
Co., 79 Mo. App. 1: Ordway v. Chace, 57 N. J. Eq. 478, 42 A. 149; Matthie v. 
Globe Fire Ins. Co., 74 N. Y. S. 177, 68 App. Div. 239; Brooks v. Erie Fire Ins. 
Co, 78 N. Y. S. 748, 76 App. Div. 275; Weed v. London & Lancashire Fire Ins. 
Co., 116 N. Y. 106, 22 N. E. 229; Home Ins. Co. v. Smith (Tex. Civ. App.) 


? 


MWS 
264, 32 5. W. 240; Simonds v. Firemen’s Fund Ins. Co. (Tex. Civ. App.) 35 S. 
W. 300: Wyandotte Brewing Co. v. Hartford Fire Ins. Co., 144 Mich. 440, 108 N. 
W. 393, 6 L. R. A. (N. S.) 852, 115 Am. St. Rep. 458; Groce v. Phoenix Ins. Co., 
94 Miss. 201, 48 So. 208, 22 L. R. A. (N. S.) 732; Seitz v. Scottish Union & 
National Ins. Co., 37 Pa. Super. 261; Roper v. National Fire Ins. Co. of Hartford, 
46S. E. 869, 161 N.C. 151; Wilson ¥. Commercial Union Assur. Co., 90 Vt. 105, 
%6 A. 540; Home Mut. Fire Ins. Co. v. Pittman, 111 Miss. 420, 71 So. 739; Mer- 
hants’ & Bankers’ Fire Underwriters v. Williams (Tex. Civ. App.) 181 S. W. 859; 
lNiffany v. Queen Ins. Co. of America, 199 Mo. App. 36, 200 S. W. 728; Ohio Far- 
ers’ Ins. Co. v. Todino, 111 Ohio St. 274, 145 N. E. 25, 38 A. L. R. 1118 (auto- 
hile).” Cooley’s Briefs on Insurance (2d Ed.) vol. 3, pp. 2129, 2130. 


““Where a policy is expressly conditioned that it shall be null and void if the 
nterest of the insured be other than unconditional and sole ownership, the required 
litle is a condition precedent to the policy becoming effective. Likewise, a stip- 
ilation requiring a fee-simple title to be evidenced by deed is held a condition 
precedent to the risk attaching. In fact, where the validity of the policy is made 
to depend upon the insured being the absolute and unconditional owner of the true 
itle to the property insured, fulfilment of the contract is a necessary prerequisite 
to the validity, and hence to the operative effect of the policy.” 4 Cyclopedia of 
Insurance Law (Couch) 3182. 

“This doctrine finds support in the following cases by the Texas courts: 
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Home Insurance Co. v. Smith et al. (Tex. Civ. App.) 29 S. W. 264; Fire Asso- 
ciation of Philadelphia y. Calhoun, 28 Tex. Civ. App. 409, 67 S. W. 153; Merchants’ 
& Bankers’ Fire Underwriters v. Williams (Tex. Civ. App.) 181 S. W. 859: 
National Fire Insurance Co. of Hartford yv. Carter et al. (Tex. Com. App.) 257 
S. W. 531; United States Fire Insurance Co. of New York vy. Farris (Tex. Civ. 
App.) 297 S. W. 575.” Fraser v. Rogers (Tex. Civ. App.) 56 S.W.(2d) 911, 912, 913. 

See, also, Hibernia Ins. Co. v. Bills (Tex. Sup.) 29 S. W. 1063, 29 L. R. A. 
706, 47 Am. St. Rep. 121; Fireman’s Fund Ins. Co. v. Wilson (Tex. Com, App.) 
284 S. W. 920; Providence Washington Ins. Co. v. Whitley (Tex. Civ. App.) 71 
S.W.(2d) 359. 

The insurance contract in controversy being between the company and an 
insured not owning in fee simple the ground upon which the buildings insured 
were located, and no agreement providing otherwise being indorsed thereon, is, 
in our opinion, not enforceable by the insured as to the amount of the insurance 
covering said buildings 

It will be noted that interveners were allowed judgment for a part of the 
proceeds of the policy in question. This necessarily must rest upon an implied 
finding that such interveners were part owners of the property insured. Mrs. 
Lindley (formerly Mrs. MceMurtree) couldn’t be the sole owner, if another or 
others were part owners 

The record before us is not in condition to pass on the liability of appellant 
upon its contract of insurance on the personal property involved. 

The judgment of the trial court is reversed, and cause remanded. 
AMERICAN INS. CO. OF NEWARK, N. J. v. DELANEY. No. 2711 
Court of Civil Appeals of Texas. Beaumont. March 21, 1935. 

80 Southwestern Reporter (2d) 1085. 
INSURANCE 

Where fire policy limited insurer’s general liability, insured had burden of 
showing that loss sustained was within general liability assumed by insurer, and 
not within any of exceptions. 

(For other cases, see Insurance, Dec. Dig. $ 646[6].) 

\ppeal from District Court, Jefferson County; J. D. Campbell, Judge. 

\ction by [L. C. Delaney against the American Insurance Company of New- 
ark, New Jersey. From a judgment in favor of plaintiff, defendant appeals. 

Reversed, and remanded for a new trial. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Renfro & Keen, of Beaumont, for appellee. 

Combs, Justice 

This suit is upon an insurance policy issued by appellant to appellee for $3,000, 
covering certain personal property. Verdict was instructed for appellee. 

The policy sued on contained a provision that the insurer would not be liable 
for fire loss occasioned by riot, civil war, insurrection, civil commotion, etc., or by 
neglect of the insured to use reasonable means to save the property. Appellee’s 
evidence failed to show that his cause of action does not fall within the exceptions. 
Vhe rule is now well settled that the burden of proof was upon him to make such 
snowing as a prerequisite to his right to recover. Travelers’ Ins. Co. v. Harris 
(Tex. Com. App.) 212 S. W. 933; American Ins. Co. v. Maddox (Tex. Civ. App.) 
60 S.W.(2d) 1074: Chicago Fire & Marine Ins. Co. v. Foley (Tex. Civ. App.) 
58 S.W.(2d) 174: American Indemnity Co. v. Martin (Tex. Civ. App.) 54 S.W. 
(2d) 342 

For the error discussed, the cause is reversed, and remanded for a new trial. 

CAMDEN FIRE INS. ASS’N v. CLAY LUMBER CO. No. 1414. 
Court of Civil Appeals of Texas. Eastland. March 22, 1935. 
Rehearing Denied April 19, 1935. 
81 Southwestern Reporter (2d) 211. 
1. INSURANCE. 

Recovery could not be had on fire policy by one not named therein as owner 
of property on theory of mistake of insurer alone in naming owner, except upon 
evidence warranting reformation of policy. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 
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5. INSURANCE. 

That plaintiff was owner and not mortgagee whose interest was insured under 
loss payable clause in fire policy /e/d to constitute material breach of covenant of 
sole and unconditional ownership by other parties. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

\ppeal from District Court, Taylor County; B. W. Patterson, Judge. 

Suit by the Clay Lumber Company against the Camden Fire Insurance sso- 
ciation. From a judgment in favor of plaintiff, defendant appeals. 

keversed and rendered. 

Cox & Hayden, of Abilene, for appellant. 

D. M. Oldham, Jr., of Abilene, for appellee. 

FUNDERBURK, Justice. 

Clay Lumber Company sued Camden Fire Insurance Association to recover 
upon a fire insurance policy issued December 4, 1931, naming as the insured “L. 
Rimer, E. H. Crowder, and Dewey Terrell,” and containing a loss payable provision 
in favor of Clay Lumber Company, mortgagee (or trustee), as its interest should 
appear. On December 3, 1931, the day before the policy was issued, Clay Lumber 
Company had, by purchase at a foreclosure sale, become the sole owner of the 

roperty, which was a skating rink in Hamlin, Tex. The policy provided, among 
other things, that it should be void “if the interest of the insured in the property 

other than unconditional and sole ownership.” It also required proof of loss 
to be made within 91 days after the fire. 

Plaintiff alleged in one count of its petition that “by a mistake of the defend- 
ant the owner was erroneously named therein as L. Rimer, E. H. Crowder and 
Dewey Terrell as the insured and the owner, and not Clay Lumber Company as 
they were requested.” Under this count judgment was sought upon the theory, 
apparently, that a request for the insurance and a mistake of the insurance company 
n naming the owner of the property—i. e., the party to be insured under the terms 

’ the policy—would authorize recovery without the necessity of a reformation 
the contract. 

By the second count it was not attempted to state a cause of action independ- 
ently of the allegations in the first court, but only in connection with and in addi- 
tion thereto. Under the theory of recovery shown by the combined allegations in 
hoth counts, it was recognized that reformation was necessary, and the grounds 
therefor were extended to include in addition to mistake of the defendant, mutual 
nistake, fraud, negligence, and carelessness. 

The court, upon due and timely request, refused to instruct a verdict in favor 

appellant, and submitted the case to the jury upon special issues. The issues 
having been found in favor of the plaintiff, judgment was rendered and entered 

cordingly, from which the defendant has appealed. 

{1] The first count in appellee’s petition standing alone was not sufficient to 
tate any cause of action. A mistake on the part of the insurance company alone 
garding the ownership of the property would not vary the rights of the parties 
rom those fixed by the policy as written. Neither could there be any recovery 

upon the policy contrary to its provisions, except upon proof of facts warranting 
reformation of the policy. 


{2| The second count in connection with the allegations in the first count 
alleged facts to show a right of reformation, and for recovery upon the policy as, 
according to appellant’s contention, it should have been written. The showing of a 
right of reformation was essential to appellee’s right of recovery. One fact neces- 
sary to be proved in order to show a right to reformation was that appellant, when 

issued the policy, knew, or was chargeable with the knowledge, that the property 
insured was not owned by Rimer, Crowder, and Terrell, but was owned by Clay 
Lumber Company. There was no evidence showing any duty of appellant to know 
ho was the real owner of the property. There was, therefore, no basis of liabil- 
on the theory of negligence or carelessness in not knowing. 
We have carefully read the statement of facts to ascertain if there was any 
idence showing that appellant knew when it issued the policy that the ownership 
' the property was not as stated therein. It is our conclusion that such evidence 
was wholly wanting. There could be no contention that appellant had such knowl- 
cdge, except as it may have been charged with the knowledge of L. K. Kinsey. 
“here is a question whether Kinsey was agent of appellant, but this we find 


I 
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unnecessary to decide. If he was an agent, there was no evidence that he knew 
that Rimer, Crowder, and Terrell were not the owners of the property. The fact 
that appellee requested him to insure the property was no such evidence. That 
request was naturally and reasonably referable to appellee’s previous interest i 
the property as mortgagee. Kinsey had written insurance at the request of appelle« 
on the same property before with the ownership as well as the interest of appelle 
stated as in this policy. There was no evidence that he was advised that appellee's 
interest had been changed from that of a lien holder to that of owner. That 
change having occurred only the day before the policy was issued, there was n 
presumption of such knowledge. 

[3, 4] Appellant, in the absence of any knowledge that the property was not 
owned by Rimer, Crowder, and Terrell, was not shown to have made any mistake 
in naming the latter as owner, and the “insured.” In other words, in writing the 
policy it was appellant’s intention to name Rimer, Crowder, and Terrell as owner, 
and Clay Lumber Company as mortgagee (or trustee) just as was done. If ther 
Was any inistake involved in the transaction, it was the mistaken helief on the part 
of appellant that Rimer, Crowder, and Terrell were the owners of the property 
That mistake was not mutual to appellee and appellant. Appellee knew that it was 
the owner of the property and not Rimer, Crowder, and Terrell. It knew that 
was no longer a mortgagee thereof. The suit is not one for breach of a contract 
to insure. The suit is to recover upon the policy based upon the theory of appellee 
being the insured and owner of the property, and not a mere mortgagee as stated 
in the policy. In order to justify reformation it was necessary that mutual mistak« 
be shown. St. Paul Fire & Marine Ins. Co. v. Culwell (Tex. Com. App.) 62 S.W. 
(2d) 100. The absence of any evidence whatever that appellant knew the tru 
ownership of the property to be other than as stated in the policy was also a want 
of any evidence to show mutual mistake. ‘The court, therefore, erred, we think, 

refusing, as requested, to instruct a verdict in favor of the appellant 

[5] Appellee argues that the fact that it was owner of the property, instead 
of a mortgagee whose interest was insured according as its interest appeared, cor 
stituted no material breach of the covenant of sole and unconditional ownership. 


It is a sufficient answer to this contention, we think, to point out that the owne: 
of the property had the right of possession while a mortgagee had not. It is easil 


se 


conceivable that an insurance company in determining whether it would assum« 


particular risk would be willing to insure one person as owner of property wit 
loss pavable provision to another as a mortgagee, when it would not be willing t 
insure the mortgagee as the owner The owner of the property is naturally 
chargeable with the duty and responsibility of its preservation against fire and 
other hazards. No such duty or responsibility rests upon the mere mortg 


FaLgec 


property So far as we can see, every reason that justifies such a covenant 11 


policy has application as between the owner of property and a mere holder « 
lien thereon 

Being of the opinion that the judgment of the court below should be reve1 
and judement rendered for appellant, It 1s accordingly so ordered. 


SYPOLT v. POMONA MUT. FIRE INS. CO. OF PRESTON & 
MONONGALIA COUNTIES. No. 8064 
Supreme Court of Appeals of West Virginia. June 4, 1935. 
180 Southeastern Reporter 274. 
INSURANCE 

Provision avoiding fire policy if property insured should become encumbered 
Without insurer’s written consent held not violated by encumbrance placed on pr: 
erty between dates of application and issuance of policy. 

Kor other cases, see Insurance, Dec. Dig. § 330[1].) 

Syllabus by the Court. 

\ fire insurance policy provides that it shall become null and void if the prop 
erty insured “become encumbered” without the written consent of the insurer. Held. 
that the provision is not violated by an encumbrance placed on the property between 
he dates of the application and the issuance of the policy. 

Maxwell and Hatcher, JJ., dissenting. 

Krror to Circuit Court, Preston County. 
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Action by C. O. Sypolt against the Pomona Mutual Fire Insurance Company of 
Preston and Monongalia Counties. Judgment for plaintiff, and defendant brings error. 

“a 

. E. Parrack, of Kingwood, for plaintiff in error. 
V. Gibson, of Kingwood, for defendant in error. 

ae President. 

This is an action on a mutual fire insurance policy in which plaintiff, Mrs. C. O 
Svpolt, recovered judgment against defendant, Pomona Mutual Fire Insurance Com- 
pany, for $1,264.23. 

The policy, covering a dwelling, barn, granary, and personal property therein, 
was issued by defendant to plaintiff April 19, 1930, upon an application executed 
March 14, 1930. Responding to a question in the application, “Is there any lien by 
deed of trust, judgment or otherwise on the property insured?” plaintiff answered, 
“No.” — 1, 1930, she conveyed the real estate ~ which the buildings were 
located to I. R. Mattingly to secure S. D. Albright in the payment of $1,700. 

Section ; article 1 of the by-laws of the company, printed upon the policy, pro- 
vides: “This Company will not insure encumbered property for more than one-half 
of its actual cash value. In case of loss or damage to such property, this Company 
will make no ae until fully instructed as = the party to whom the money is 
legally due, and if the property insured under s policy become encumbered with- 
out the written consent of this Company, then a policy shall be null and void, and 
if the property insured therein becomes involved in litigation or foreclosure pro- 
ceedings or be advertised to be sold under deed of trust, then this policy shall become 
void.” Defendant filed special pleas numbered 3, 4, and 5. No. 3 avers that the 
statement in the application, that the property insured is unencumbered, was fals: 
No. 4 charges that the encumbering of the property after the execution of the appli- 
cation renders the policy void. No. 5 charges in effect that the encumbering of the 
property by plaintiff after the application and before the issuance of the policy, with- 

ut notice to the defendant, renders the policy void. It is not specified in any of 
the pleas that the policy conti ins any invalidating provision either for false state 
ments in the application or fraud in connection with the insurance. Demurrers to 
pleas 3 and 4 having been sustained, the case was tried to a jury upon plea No. 5 
ind the replication thereto; the verdict being limited to one-half the value of the 
perty as stated in the policy. As the statement in the gen was true and 
he property did not “become encumbered” after the issuance of the policy, the 
cfense and the numerous assignments of crror relating to the trial saab 
pend upon plea No. 5. 


Detendant apparently would read into the policy a provision invalidating 


ument for a prior encumbrance on the property. This will not be permitted. T! 
cannot make or vary the contract of insurance to meet or fulfill anv notions of 
ract justice or moral obligation, no matter how stringent its terms may be. 
* the courts may not lawfully conceive and ingraft ex eptions upon the 
ract; or write a forfeiture provision into a policy of insurance; * * _ 
h, Ency. of Ins. vol. 1, p. 378. In an annotation to a Fire & Marine 
Co. v. pra ional Fire Ins. Co. [(C. C. A.) 51 F.(2d) 714], 76 A. L. R. 1295, it is 
tated: “In the absence of a provision that a change in the seamen between thi 
time of sales the application and the date of issuance of a policy shali avoid the 
sk, it is held that the fact that, between the date of the making of an application 
r a policy of fire insurance and the date fixed for the inception of the risk, a 
re has occurred, increasing the risk, or changing the conditions or situation of 
property from that which existed at the time of making, or was represented in, 
ap plication, does not avoid the policy, the condition or representation being held 
refer to the condition or situation at the time the application was made.” 26 
J. § 225, p. 185, states the rule as follows: “If the statements of the application 
ue when made, insurer assumes the risk of a change in the condition of the 
perty or circumstances in the interim prior to the granting of the policy.” 
hroeder v. Trade Insurance Company of Camden, 109 Ill. 157, holds that an 
encumbrance placed on property, insured against 'oss by fire, between the dates of 
he application and the issuance of the policy, is consistent with a statement in the 
pplication that the property is unencumbered. 
The judgment of the circuit court is, therefore, affirmed. 
\ffirmed. 


\ 
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AUTOMOBILE 


CLAVERIE, v. AMERICAN CASUALTY CO. OF READING, Pa. No. 
Circuit Court of Appeals, Fourth Circuit. April 2, 1935. 
76 Federal Reporter (2d) 570. 
1. INSURANCE. 


\utomobile liability insurer, which, with knowledge that motorcycle covered by 
policy had been reple aced by another before date of accident, retained full premium, 
issued change of car indorsement, and defended injured person’s action agains! 
insured to final judgment in favor of injured person, held estopped thereafter to 
deny liability on ground that motorcycle involved was not covered by policy at tim: 
of accident. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

\ppeal from the District Court of the United States for the Western Distric: 

North Carolina, at Asheville, at Law. 

Action by J. S. Claverie, trading as Claverie’s Pharmacy, against the American 
Casualty Company of Reading, Pa. From a judgment for defendant, plaintiff appeals. 

Reversed. 

Carl W. Greene and J. W. Pless, both of Asheville, N. C., for appellant. 

John Du Bose, of Asheville, N. C. (Haywood Parker and S. G. Bernard, both 

\sheville, N. C., on the brief), for appellee. 

Before Parker, and Soper, Circuit Judges, and Glenn, District Judge 

Soper, Circuit Judge. 

American Casualty Company of Reading, Pa., defendant in the District Court, 
issued a policy of insurance on July 30, 1930, to J. S. Claverie, the plaintiff, whereby 
it agreed to insure him against loss for the liability imposed upon him by law fot 
damages on account of bodily injuries accidentally suffered by any person by reason 
of the ownership, maintenance, or use of the automobile insured therein; and to 
defend, at its own cost and in the name and on behalf of the assured, any legal pro- 
ceedings that might be instituted against the assured to enforce a claim covered | 
the policy for damages on account of bodily injuries. The policy disclosed that the 
assured kept a drugstore in Asheville, N. C., and that the automobile insured was a 
Harley-Davidson motorcycle model 29], engine No. 12666, which was used fi ( 
delivery of merchandise in Asheville and vicinity. The premium paid was $13.75 
lhe liability of the company was limited to $5,000 for any one person, and in any 
event, to not more than $10,000. The period covered by the policy was one year. 

W ith respect to claims for damages against the assured growing out of thie us 
of the vehicle, the policy provided that the assured should not voluntarily assume 
any liability nor interfere in any negotiations or legal proceedings conducted by the 
company on account of any claim, nor, without the company’s written consent, incu 
any ‘expe s¢ except for imperative surgical or medical relief at the time of the 
accident; and also that, under the direction of the company, the assured should at 
all times render such reasonable and necessary co-operation and assistance as would 
enable the company to effect settlements, defend suits, or prosecute appeals. It was 
further provided that, in the event the automobile covered by the policy should | 
sold, transferred, or assigned, the indemnity provided by the policy should not ext ad 
to the = transferee or assignee, except by written consent of the company 
indorsed thereon. 

On eateaibes 5, 1930, the plaintiff sold the motorcycle described, and purchased 
another Harley-Davidson motorcycle, model 29JD, engine No. 13963, and thereafter, 
during the time under consideration, the last-named motorcycle was the only on 
owned or operated by the plaintiff. 

On May 23, 1931, an employee of the ‘Plaintiff, while operating the last-named 
motorcycle in making a delivery for the plaintiff, came into collision with on 
Rudolph Alonzo in the city of Asheville, whereby Alonzo was seriously injured. On 
May 25, 1931, the plaintiff made a written report of the accident to the defendant, 
in which he set out the motor and engine numbers of both motorcycles. On May 26, 
1931, the agent of the defendant wrote its adjuster a letter, inclosing the plaintiff's 
report of the accident and calling attention to the fact that the policy had not been 
changed to conform with the numbers of the new motorcycle purchased by the 
plaintiff in exchange for the old shortly after the policy was issued; the insured 
having told the agent that he was negotiating for a new machine, but having failed 
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to instruct him to endorse the policy; that there was, of course, uo increase in the 
risk, as the insured had only one motorcycle; and advice was requested by the agent 
as to what steps should be taken to clear up the case. On May 26, 1931, the defend- 
ant, at the request of the plaintiff, issued a change of car indorsement to be attached 
to and made a part of the policy, whereby it was agreed that the policy should ceas« 
to cover the first-mentioned motorcycle and should be extended to cover the last- 
mentioned motorcycle. 

On September 28, 1931, Alonzo brought action in the general county court of 
Buncombe county against the plaintiff for the damages sustained by him in the acci- 
lent. Thereupon the plaintiff notified the insurance company of the suit, and the 
latter employed counsel to defend the action. Upon the trial of the case, Alonzo sub- 
mitted to a voluntary nonsuit. Thereafter on August 4, 1932, he brought another 
action against the plaintiff, who again notified the defendant of the suit, and the 
latter again employed counsel to defend the action, upon the trial of which there was 
a judgment for $5,000 and costs against the plaintiff, which, upon appeal, was 
firmed. At the time of the institution of the pending suit, this judgment was of 
record in Buncombe county and had not been satisfied. 

\fter the Supreme Court of North Carolina had affirmed the judgment, the 

fendant company notified the plaintiff that it denied any liability under the policy 
account of the accident on the ground that the motorcycle involved was not 
vered by the policy at the time of the accident; and thereupon the plaintiff brought 
pending action in the superior court of Buncombe county, which the defendant 
used to be removed to the District Court. Upon the bringing of both of the actions 
\lonzo against the plaintiff, and upon notification thereof to the defendant, the 
fendant instructed the plaintiff to deal with the attorneys employed by it, and, as 
matter of fact, the plaintiff had nothing to de with the employment of any counsel, 
ind did not participate in any way in the litigation except as instructed by counsel 
for the defendant. No question was raised as to the liability of the defendant upon 
the policy until after the determination of the whole matter in the Supreme Court of 

North Carolina. 

The present suit is an action at law upon the policy of insurance, wherein th 

ve facts are pleaded in substance, and the plaintiff prays for a judgment in the 
sum of $5,000, the amount of the policy, with interest from January 23, 1933, and 

‘or the costs of the action taxed in the Alonzo suit, claiming that, by reason of the 
icy of insurance and the subsequent proceedings, the defendant is indebted to the 

laintiff in that amount. The company defended the action on the ground that, prior 

ie accident, the plaintiff had parted with title to the motorcycle mentioned in the 

y, and that the motorcycle used by the plaintiff at the time of the accident was 
‘t covered by the insurance. The case was submitted to the District Judge on an 
zreed statement of facts; and he held that the policy of insurance ceased to exist 
hen the plaintiff sold the motorcycle first described therein, and that consequently 
here was no contract between the parties at the time of the accident on May 23, 
31, and no terms of any policy which the defendant could waive so as to make it 

liable for the amount of the insurance originally issued. Accordingly, there was a 

verdict and judgment for the defendant, from which this appeal was taken. 

“he decision of the District Court rests upon the ground that original primary 

ligations are not created by waiver, and hence there is no field for the application 
f the doctrine of waiver in favor of the insured under a policy of liability insur- 
ance, when the event, upon which his claim is based, did not give rise to any liability 
the part of the insurer when it occurred. To hold the insurer liable under such 
ircumstances would be to create an obligation without giving any consideration 
herefor, and the result would be the same whether the policy had previously expired 

r the occurrence did not come within its terms. Belt Auto. Ind. Ass’n v. Ensley 
rans. & S. Co. 211 Ala. 84, 99 So. 787; Williston, Contracts, § 763. 

{1, 2] This view, however, is not decisive of the pending case, for it does not 
ecognize that the conduct of the insurer when the accident occurred amounted, not 
erely to a waiver, but gave rise to an estoppel which precludes the insurer from 

making the defense upon which it could otherwise rely. With full knowledge that 

the motorcycle used by the policyholder at the time of the accident was not covered 
by the policy, and with specific information nevertheless that the exchange of 
achines had not increased the risk of accident or loss, the insurance company 
lorsed the new motor numbers upon the policy, and retained the premium; and, 


1 
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without any notice to the insured that liability under the policy was questioned or 
denied, it undertook the defense of the action brought by the injured man precisely 
as it would have done if its liability had been beyond dispute. Since all of this was 
done by the insurer with its eyes open, we may fairly assume that it perceived some 
business advantage in the preservation of its reputation and good will, in refusing to 
take advantage of what would have seemed like a technicality to the man of the 
street. But, aside from this consideration, the policyholder was naturally led +o 
believe that liability for any damages recovered in the suit was admitted, and there- 
fore relinquished all control over the litigation, as under the policy he was obliged 
to do. We have no doubt that there was distinct detriment to the insured in placing 
the case in the company’s hands, unless the company was to pay the loss, for it is 
common knowledge that the amount recovered in such suits, either through scttle- 
ment or trial, is likely to be increased when it is known that an insurance company 
will pay the bill. The elements of what has been called a promissory estoppel were 
present, in that the policyholder was led to infer that the company intended to 
abandon its existing right of defense and to indemnify him for loss to the amount of 
the policy, whereby he was induced against his interests to surrender control of the 
litigation. Williston, Contracts, §§ 129, 679, 693: Union Mutual Life Ins. C 
Mowry, 96 U. S. 544, 24 L. Ed. 674; Glens Falls Portland Cement Co. v. Travel 
Ins. Co., 162 N. Y. 399, 56 N. E. 897. 

lt is quite generally held that a liability insurer is precluded, in an action o 
policy, from setting up the defense of noncoverage, when it assumes and condu 
the defense of an action against the insured, with knowledge of facts taking 
accident or injury outside the coverage of the policy, and aa disputing its lia- 
bility and giving notice to the insured = reservation of its rights. Employers’ Lia- 
bility Assur. Corp. v. Chicago & Big M. C. & C. Co. (C. C. A) ial F, 962: E: ! 
State Surety Co. v. Pacific Nat’ ee Co. (C. C. A.) 200 F. 224; General 
Co. v. Standard Accident Ins. Co. (C. C. A.) 65 F.(2d) 237; Humes Cons; ‘Co,. ¥. 
Phila. Cas. Co., 32 R. 1. 246, 79 A. 1, Ann. Cas. 1912D, 906; Malley v. American Ind 
ae 297 Pa. 216, 146 A. 571, 81 A. L. R. 1322; Rosenbloom v. Md. Cas. Co., 153 

Ang: Div. 25, 137 IN. ¥;-5: = Utt rback-Gleason Co. v. Standard Acc. Ins. Co., 
193 App. Div. 646, 184 N. Y. 862; Id.; 233 N. ‘e 549, 135 N. E. 913; Fullert 
J: Cas. Co. 14 = Wa a “167 N. W. 3 700, 6 A. L. R. 367; Sanders v. Frank 
Co., 72 N. H. 485, 57 A. 655, 101 Am. St. —. 688; Fairbanks Canning Co. v. 
Guar. & Acc. Co., 134 Mo. ro 327, 133 S. W. 664; Globe Nav. Co. v. Md. Cas. Co.,, 
39 Wash. 299, 81 P. 826; Horn v. Commonwealth Cas. Co., 105 N. J. Law, 616, 14 
\. 483; Tozer v. Ocean Acc. & Guar. Corp., 99 Minn. 290, 109 N. W. 410; Tozer v. 
Ocean Acc. & Guar. Corp., 94 Minn. 478, 103 N. W. 509; Cowell v. Indemnity Corp. 
326 Mo. 1103, 34 S.W.(2d) 705: 81 A. L. R. 1327, note. See, also, Fidelity & Cas. 
Co. of N. Y. v. Rosenheimer (C. C. A.) of *(2d) 961; Commercial ( Cas. Ins. Ce 
v. Fruit-Colnon Cont. = CC. GAG S208 Sd) « 425; Rothschild v. Title Guar. ‘ 
Trust Co., 204 N. Y. 458, 97 N. E. 879, 41 L. R. A. (N. S.) 740. Comp: are the fol- 
lowing cases in whic - it was held in substance that prejudice to the insured is not 
necessarily to be inferred from the assumption of control of the litigation by the 
insurer. Lunt v. 2&tna Life Ins. Co., 261 Mass. 469, 159 N. E. 461; London Guar. & 
\ce. Co. v. American Cereal Co., 159 Ill. App. 537; American Cereal Co, v. Li 
Guar. & Acc. Co. (C. C. A.) 211 F. 96; Stearns Lumber Co. v. Travelers’ hh 
159 Wis. 627, 150 N. W. 991. 

In the application of the doctrine of estoppel to circumstances of the sort u 
consideration, there is no substantial dis tinction between a defense on the grot 
that the policy was not in existence when the loss occurred and a defense bued 0 
noncoverage of a policy that is extant. In one case, as in the other, no liability 
the insurer exists when the cause of action against the insured arises; and, in ordet 
to bring such a liability into existence, a new consideration must be given, or some 
action sufficient to constitute an estoppel must occur, In addition, it may be noted 
that, in the pending case, the policy of insurance sued on, oaveree the motorcycl 
used in the accident, was revived by indorsement of the company before the pending 
suit was brought. 

Reversed. 





American Fidelity & Casualty Co. v. Werfel et al. 


SAWYER v. TRAVELERS’ INS. CO. No. 5962. 
District Court, E. D. Virginia, at Norfolk. April 2, 1935. 
10 Federal Supplement 848. 
INSURANCE. 

\Vhether automobile policy provides that “immediate” notice of accident shall be 
iven or that notice of accident shall be given within a reasonable time, duty of 
nsured is to give notice with reasonable promptness under the circumstances, since 

mediate” does not mean on the moment. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

INSURANCE. 

Whether notice of accident was given with reasonable promptness under th« 
rcumstances within terms of automobile policy depends upon facts in each par- 
‘ular case. 

For other cases, see Insurance, Dec. Dig. § 539[1}.) 

INSURANCE. 

\Vhere automobile policy issued to father provided for notice to company as 

as reasonably possible after accident, and son, a member of father’s household, 
ustained fatal accident in December, 1932, and father died in May, 1933, and son’s 

administrator was appointed in October, 1933, when upon suit by guest injured in 
accident notice was given to insurer for first time, 
ith policy to justify recovery against insurer by 

‘s administrator. 


notice held insufficient compliance 
guest obtaining judgment against 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Suit by Clarence H. Sawyer against Travelers’ Insurance Company. 

Verdict for defendant. 

Fe — & White, J. Walter White, and O. L. Shackleford, all of Norfolk, Va., 
plaintiff. 


Hughes, Little & Seawell and Leon T. Seawell, all of Norfolk, Va., for defend- 


IERICAN FIDELITY & CASUALTY CO. v. WERFEL et al. 3 Div. 123. 
Supreme Court of Alabama. May 23, 1935. 

Rehearing Denied June 20, 1935. 

162 Southern Reporter (2d) 103 
INSURANCE 
Statutes relating io casualty insurer’s liability held to permit injured person, 
nsured’s judgment creditor, to subject to satisfaction of judgment insured’s 
ghts under policy as equitable asset in nature of lien, and statutes extend policy 
ndemnity against liability (Code 1923, $$ 8376, 8377). 


For other cases, sec Insurance, Dec. Dig. § 59114.) 


INSURANCE 


‘nder statutes permitting injured person to reach proceeds of liability policy, 
ured person acquires vested interest in nature of hypothecation of insured’s 
rights under policy (Code 1923, $$ 8376, 8377). 


For other cases, see Insurance, Dec. Dig. § 591% 


INSURANCE. 
Statutes permitting injured person to reach proceeds of liability policy held 
inconstitutional as impairing obligation of contract (Code 1923, §$ 8376, 8377: 
sonst. U. S. art. 1, § 10). 
(For other cases, see Insurance, Dec. Dig. § 591%.) 
4, INSURANCE 
Injured person’s bill to subject proceeds of automobile liability policy to satis- 
ion of judgment, alleging that judgment debtor was insured when accident 
urred, held not demurrable because alleging conclusion or because not showing 
nsured’s performance of conditions of policy, since policy remained in effect unless 
insured or insurer affirmatively showed due 


} 


notice of cancellation pursuant to 
policy (Code 1923, §§ 8376, 8377). 


For other cases, see Insurance, Dec. Dig. § 634[1].) 
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5. INSURANCE. 

Conditions in automobile liability policy relating to insured’s co-operation, etc., 
and permitting defensive matter he/d not conditions precedent to liability, requiring 
injured person to plead compliance in suit to reach insurance money (Code 1923, 
§§ 8376, 8377). 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

6. INSURANCE. 

In injured person’s suit against insured and insurer to reach proceeds of auto- 
mohile liability policy, burden he/d on respondents to allege and prove insured’s 
non-co-operation or other breach of policy (Code 1923, §§ 8376, 8377). 

(For other cases, sce Insurance, Dec. Dig. § 645[1].) 

7. INSURANCE. 

That automobile lability policy authorized injured person to sue insurer if 
insured became bankrupt or insolvent and if execution was returned unsatisfied did 
not, on theory that injured person had complete and adequate legal remedy, defeat 
his statutory right to proceed in equity to reach insurance money, since statutes 
became part of contract (Code 1923, §§ 8376, 8377). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

8. INSURANCE. 

Siace statutes authorized injured person to proceed in equity to reach proceeds 
of liability policy, equity jurisdiction eld not dependent on, or affected by, absence 
of remedy at law, and was not defeated by provision of policy conferring similar 
jurisdiction on court of law (Code 1923, §§ 8376, 8377). 

(For other cases, see Insurance, Dec. Dig. §$ 608.) 

9. INSURANCE. 

\utomobile liability policy covering accidental personal injury or death held 
broad enough to cover liability for death, and recovery under homicide statute for 
wrongful death, even though such recovery would be purely for punitive damages 
(Code 1923, § 5696). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

10. INSURANCE. 

\utomobile liability policy covering accidental personal injury or death held to 
cover punitive damages for hodily injuries, and hence injured person’s judgment 
against insured, even though including punitive damages, was for “bodily injury” 
within statutes authorizing judgment creditor to proceed in equity to reach insur- 
ance money (Code 1923, §§ 8376, 8377). 


(For other cases, see Insurance, Dec. Dig. § 591%. 


\ppeal from Circuit Cort, Montgomery County; Walter B. Jones, Judge. 

Suit in equity by Joseph Werfel, a minor, suing by his father and next friend, 
Jacob Werfel, against the American Fidelity & Casualty Company and another. 
From a decree overruling demurrers to the bill, the named respondent appeals 

\thirmed. 

The bill alleges the filing of suit by complainant against respondent W. |. 
Graham, claiming damages for personal injuries caused by Graham’s automobile; 
that, after due service and upon a trial of the suit, a judgment was rendered in 
javor of complainant; that Graham appealed from said judgment to the Supreme 
Court of Alabama, and same was affirmed; and that said judgment remains wholl 
unsatisfied. It is further alleged that when said cause of action arose, respondent 
Graham was insured by respondent American Fidelity & Casualty Company against 
loss or damage on account of bodily injury or accident to any person, for which 
he should be responsible, caused by reason of the use of the automobile described ; 
that the policy was in force and effect on the date the cause of action arose and the 
automobile involved in the injury was the automobile described. It is prayed that 
the insurance money provided for in said policy with appellant company be applied 
to the satisfaction of said judgment. 

Pertinent provisions of the policy of insurance made an exhibit to the bill are 
as follows: 

“This policy is issued by the company subject to the following conditions, 
limitations and agreements which are a part of the policy and to which the assured, 
by the acceptance of this policy, agrees: 
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“Subject to the following conditions: * * * 

“Co-operation of Assured; Expense. (B) Whenever requested by the Com- 
jany, the Assured shall render all possible aid in securing information, evidence, 
and the attendance of witnesses; in effecting settlements; and in prosecuting 
appeals. The Assured shall at all times render to the Company all cooperation and 
assistance within his.power. The Assured shall not voluntarily assume any liabil- 
ity; nor interfere in any negotiations or legal proceedings conducted by the Com- 
pany on account of any claims; nor, except at his own cost, settle any claim, nor 
incur any other expense without the written consent of the Company previousl) 
given in writing; except that he may provide at the time of the accident, and at 
the cost of the Company, such immediate surgical relief as is imperative. * * * 

“Assured’s Right of Recovery, etc. (E) The Company shall not be liable to 
pay any loss nor shall any action be brought against the Company, to recover under 
this Policy until a final judgment shall have been recovered against the Assured 
in the court of last resort after the trial of the issue. The insolvency or bank- 
ruptcy of the Assured shall not release the Company from any payment for which 
it would otherwise be liable under this Policy, and if such insolvency or bank- 
ruptey shall occur and an execution on a judgment recovered in a case against the 
\ssured covered by this Policy is returned unsatisfied, the judgment creditor shall 
have a right of action to recover the amount of such judgment against the Com- 
pany to the same extent that the Assured would have had to recover against the 
Company had the Assured paid the said judgment; but in no event shall the 
liability of the Company exceed the limits expressed in the Policy. In no event 
shall any action he maintained against the Company under this Policy unless 
brought within one year after right of action accrues, provided, however, that the 
minimum time set by the statutes of the State in which the Assured resides shall 
Lovern, 

“The Company does not prejudice by this condition any defenses against such 
action that it may be entitled to make under this Policy.” 

John S. Tilley, of Montgomery, for appellant. 

Hill, Hill, Whiting Thomas & Rives, of Montgomery, for appellees. 

THOMAS, Justice. 

The bill was filed under sections 8376, 8377, of the Code to have applied to the 
satisfaction of a judgment for complainant against the individual respondent the 
insurance money provided for in the contract with the respondent casualty com- 
pany. 

The demurrers were overruled; hence this appeal. The questions presented 

the ruling and several grounds of demurrer will be grouped and so considered. 

The bill is illustrated by a copy of the insurance policy, referred to and made 


1 part thereof. Grimsley v. First Ave. Coal & Lumber Co., 217 Ala. 159, 115 So. 
0) 


_ [1-3] It is insisted that these statutes (sections 8376, 8377) impair the obliga- 
ion of the contract and are unconstitutional (Const. U. S. art. 1, § 10). They per- 
mit the injured party to subject to the satisfaction of his judgment assured’s 
rights under the policy as an equitable asset in the nature of a lien—extending the 
policy to an indemnity against liability. Continental Auto Ins. Underwriters vy. 
Menuskin et al., 222 Ala. 370, 132 So. 883. And it has been further held that such 
an injured party has an interest therein, in the nature of hypothecation. George 

Employers’ Liability Assur. Corporation, Limited, of London, England et al. 
219 Ala. 307, 122 So. 175, 72 A. L. R. 1438. 

In short, the statute has been upheld by our recent decisions: Kratz et al vy. 

Bonner, 228 Ala. 607, 155 So. 77; Federal Automobile Ins. Ass’n v. Abrams, 217 
\la. 539, 117 So. 85: Ft. Dearborn Ins. Co. et al. v. Heaton, 224 Ala. 334, 140 So. 
441; George vy. Employers’ Liability Assur. Corporation, Limited, of London, 
England et al., supra. 
_ [4] It is further insisted, that the averment that Graham was insured on the 
27th of June, 1933, when injury was sustained, was a conclusion of the pleader, 
and it is not shown that the terms and conditions of the contract of insurance wer« 
performed by the assured. The policy exhibited was countersigned and issued on 
February 4, 1933, for the period of one year, which extended to and was in force 
on the date of complainant’s injury; was duly indorsed to make it “effective from 
the 4th day of February 1933.” 
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The policy contained, among others, the provision: “It is also understood and 
agreed that this policy shall not be cancelled by the Company except upon and 
after ten days’ notice in writing to the Board of Commissioners of the City « 
Montgomery, Alabama.” 

Unless respondents affirmatively show such due notice of cancellation, the con 
tract of insurance remained in full force and effect. 

[5] The conditions contained in the contract, permitting defensive matter, are 
not conditions precedent to liability, requiring complainant to plead compliance 
This subject is dealt with in National Surety Co. v. Julian, 227 Ala. 472, 150 So 
474, where the date of injury and the duration of the contract extending beyond 
the time of injury are specifically averred, when the bill and exhibits are considered 
together (Grimsley v. First Ave. Coal & Lumber Co., 217 Ala. 159, 115 So. 90); 
that pleading was not subject to the ground of demurrer challenging its sufficiency 
of the averment of an injury occurring within the life of the contract. Federal 
\utomobile Ins. Ass’n v. Abrams, 217 Ala. 539, 117 So. 85. 

[6] This suit being brought by the party injured, the burden was on respond- 
ents, having the means of knowledge, to duly allege and prove the breach by 
insured of the terms of the policy (as for non-co-operation that destroyed the pol- 
icv), if such breach existed that defeated liability. George v. Employers’ Liability 
Assur. Corporation, Limited, of London, England et al., supra. 

[7, 8] The insurance contract specifically provided that if the assured became 
a bankrupt, or was insolvent, and an execution against him was returned unsatisfied, 
suit may be maintained against the casualty company. It is insisted that this pro- 
vision gave complainant a complete and adequate remedy at law, and defeated the 
right to proceed in equity. However, a sufficient answer to this insistence is that 
the right to sue in equity is conferred by the statutes (Code, §§ 8376, 8377), and 
these statutes were read into and hecame a part of the contract of insurance. 
Continental Auto Ins. Underwriters vy. Menuskin et al., 222 Ala. 370, 372, 132 So. 
883. Equity jurisdiction, having heen conferred by statute, was not dependent 
upon or affected by an absence of a remedy at law. Alabama Chemical Co. v. 
Hall, 212 Ala. 8, 101 So. 456; Webb & Aigner v. Darrow, 227 Ala. 441, 150 So. 357. 
That jurisdiction, being conferred by statute, was not defeated by a contract agree- 
ment conferring like jurisdiction upon a court of law as well. 

[9, 10] The demurrer presents the question that complainant’s judgment was 
for willful or wanton conduct, and included punitive damages, and that such dam- 
ages would not be “on account of bodily injury” or death within the meaning of 
sections 8376, 8377, of the Code. The bill alleges that the judgment was based on 
a pleading claiming damages for personal injuries. A recovery for a willful or 
wanton act may be had only where a personal injury is sustained. The policy, being 
broad enough to cover personal injury or death as the result of an accident occur 
ring while the policy was in force, was therefore broad enough to cover liability 
for death, and recovery under the homicide statute (section 5696, Code) for 
wrongful death. This recovery would have been for punitive damages purely. It 
may not be successtully contended that the policy did not protect against punitive 
damages for bodily injuries so inflicted. That is, under the statutes (sections 8376, 
8377, Code) the injured party assumes the place of the assured, acquires a “vested 
interest” in the nature of an hypothecation of the right, as was declared in George 
v. Employers’ Tiability Assur. Corporation, Limited of London, England et al., 
219 Ala. 307, 122 So. 175;.72.A. L. R. 1438. 

This result follows, since the assured, after having had rendered against him 
and paying a judgment for personal injuries, which included punitive damages, 
might have had a recovery from the defendant casualty company upon the policy 
By virtue of the statute, the party injured succeeds to the same rights. 

Che foregoing is sufficient to indicate there was no error in overruling the 
demurrer to the bill. 

Affirmed. 


\nderson, C. J., and Brown and Knight, JJ., concur. 
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PUREFOY v. PACIFIC AUTOMOBILE INDEMNITY EXCHANGE. 
L. A. 14041. 
Supreme Court of California. June 
Rehearing Granted July 5, 1935. 
46 Pacific Reporter (2d) 143. 


1935. 


5 
> 


INSURANCE. 
Insured’s failure to notify insurer of accident until service of summons against 
held not to preclude injured person from suing insurer on automobile liability 
because of breach of co-operation clause, where seven months before trial insurer 
formed injured person that it was not liable under policy and was not interested 
in action against insured and subsequently insured delivered to insurer complaint 


| summons, since insurer failed to show that it was prejudiced by insured’s action 
St. 1919, p. 776). 


(For other cases, see Insurance, Dec. Dig. § 514%.) 

In Bank. 

\ppeal from Superior Court, Los Angeles County; Benjamin J. 
udge. 

Suit by J. W. Purefoy against the Pacific Automobile Indemnity Exchange 

ma judgment for defendant, petitioner appeals. 

Reversed. 

For prior opinion, sce 36 P.(2d) 1076. 

Bordwell, Mathews & Wadsworth, John H. Mathews and W. H. Wadsworth, 

ot Los Angeles, for appellant. 

Finlayson, Bennett & Morrow and Henry L. 

spondent. 

Waste, Chief Justice. 

On December 15, 1929, W. S. Austin insured his automobile with respondent 
company. On the following day, December 16, while Austin’s young son was driving 
he car with his father’s consent, an accident occurred in which the appellant, J. W. 
Purefoy, was injured. Purefoy filed suit for damages against the Austins on Marci 
15, 1930. The respondent company was notified of this action by appellant’s attor- 
neys on March 31, 1930, September 20, 1930, and April 10, 1931. Austin, however, did 
not personally notify the insurer of the accident until March 18, 1931, a year and 
three months after it occurred, when he was served with summons and complaint in 

¢ action against him for damages. These he transmitted to the company’s agent 
ith the request, “Please advise procedure.” 

Respondent company disclaimed liability for lack of timely notice, asserting 
\ustin had failed to comply with the provisions of the co-operation clause in the 
nsurance policy, and refused to participate in the action for damages which resulted 

1 judgment for Purefoy, which went unpaid. Purefoy brought suit against the 
insurer, and the trial court held against him.. from this judgment, he appeals. 

Respondent relies upon a strict and literal interpretation of the co-operation 
clause of its insurance contract with Austin, requiring that assured give “immediate 
Written notice of any accident, claim, loss or suit hereunder * * *,” and other 
requirements customary in such insurance contracts, which conclude with the declara- 
ion that “immediately upon a failure or refusal to perform any one or more of said 
‘onditions this policy and the liability of the Exchange, if any, thereunder shall 
utomatically terminate.””’ Were such an interpretation given effect in all cases, it 

ould open an avenue of temptation to insurers, through collusive action with judg- 

nt proof clients, to evade payment of just claims. 

\ contract of insurance against liability is one for the benefit of unknown third 
parties who become known and identified upon being injured by the insured. It 

uld be a strange and useless proceeding on the part of the Legislature to give to 
the injured party the right to sue the insurer (Stats. 1919, p. 776), if such action 

uld be defeated by the insurance company and the insured without the knowledge 
‘onsent of, or any act on the part of, the injured person. Malmgren v. South- 
western Automobile Ins. Co., 201 Cal. 29, 33, 255 P. 512; Bachman v. Independence 
Indemnity Co., 112 Cal. App. 465, 483, 297 P. 110, 298 P. 57. The failure of Austin, 
the insured, to fully co-operate with the insurance company did not, therefore, 
leprive plaintiff of his right of action in this case. 

It cannot be said that the insurance company here was substantially prejudiced 

the indifference of the insured to his engagement to promptly notify defendant 


Scheinman, 


Knoop, all of Los Angeles, for 
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in case of an accident. Seven months before the trial of the injury case, the defend- 
ant informed plaintiff that it was not liable to plaintiff under the policy of insurance, 
and “was not interested in the action” against the Austins for the reason that thc 
Austins had not furnished it with any information or assistance concerning the 
accident. Subsequently, the Austins delivered to defendant the complaint and sum- 
mons which had been served on them. No facts are found from which it may be 
reasonably found that the defendant did not have ample opportunity to defend the 
injury action. It is not found that the defendant required anything of the insured 
that the insured did not do. Defendant chose to rely absolutely on the co-operation 
clause. The facts here differentiate this case from the case of Hynding v. Home 
Accident Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13. In that case, the court 
held that it was error for the trial court, in an action similar to this, to strike from 
the answer of the insurance company its defense that the insured had failed 
co-operate. Here the defense was pleaded, but defendant has failed to show it was 
prejudiced by the insured’s action. 

The judgment is reversed. 

We concur: Shenk, J.; Thompson, J.; Curtis, J.; Seawell, J. 

WESTERN CASUALTY & SURETY CO. v. INDEPENDENT ICE CO. 

No. 4—3809. 
Supreme Court of Arkansas. April 1, 1935. 
80 Southwestern Reporter (2d) 626. 
1. INSURANCE. 

Where indemnity policy insured person named therein against loss arising from 
ownership, maintenance, or use of automobiles described in contract for commercial 
purposes, ownership of truck described in policy by third party did not relieve 
insurer of liability, where truck was engaged in delivery of ice for insured at tim: 
of accident. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Where driver of truck described in indemnity policy while delivering ice for 
insured stopped truck to allow child riding therein at driver’s invitation to alight, 
and child was struck by another automobile while crossing street, truck held engaged 
in “commercial purposes,” within indemnity policy insuring holder against loss by 
reason of use of any automobiles described therein for commercial purposes. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Defense by insurer of personal injury action against insured /ield admission by 
insurer that injury was within terms of indemnity policy and waiver of all defenses 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

4. INSURANCE. 

In suit by insured in indemnity policy against insurer to recover amount of 
judgment and costs incurred by insured in defending action for serious personal 
injury to child by insured’s truck wherein plaintiff sued for $30,000 and recovered 
$500, $500 held reasonable allowance for attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Suit by Independent Ice Company against Western Casualty & Surety Company 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

\. L. Burford and B. E. Carter, both of Texarkana, for appellant. 

Arnold & Arnold, of Texarkana, for appellee. 


\MERICAN AUTOMOBILE INS. ASS’N v. FOLSOM. 
Supreme Court of Florida, Division B. May 11, 1935. 
161 Southern Reporter 434. 
1. INSURANCE. 
In suit on collision policy, where insurer pleaded lapse of policy before loss for 
default in premium payments, replication alleging that insurer offered to settle for 
loss, and waived policy provision for lapse on default in premium payments, and 





9 


Auto. | Kdwards v. Royal Indemnity Co. 1137 


recognized policy in full force, was good in substance and tendered material issue, 
favorable finding upon which supported judgment for insured. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

. INSURANCE. 

Evidence that collision insurer olives to settle insured’s loss for $400, less 
amount of unpaid premiums, held sufficient to take to jury issue whether insurer 
waived policy provision for lapse of policy on default in premium payments. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Error to Circuit Court, Jackson County; Amos Lewis, Judge. 

Suit by J. Y. Folsom against the American Automobile Insurance Association, 
Judgment for plaintiff, and defendant brings error. 

eg 

» W. & R. C. Davis, of Orlando, John H. Carter and John H. Carter, Jr., both 

ME: irianna, wa Waller & Pepper, of Tallahassee, for plaintiff in error. 

Carter & Pierce, of Marianna, for defendant in error. 


GISIN v. FARMERS AUTOMOBILE INTERINSURANCE EXCHANGE. 
No. 42867. 
Supreme Court of Iowa. June 21, 1935. 
261 Northwestern Reporter 618. 
1. INSURANCE. 

Under statute providing that making of reciprocal or interinsurance contracts 
was not subject to laws relating to insurance unless such laws were specifically 
mentioned, Code provisions relating to insurance were not applicable to insurance 
written by reciprocal or interinsurance companies (Code 1931, § 9103). 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

2. INSURANCE. 

Enactment of statute providing that making of reciprocal or interinsurance con- 
tracts was not subject to laws relating to insurance unless such laws were specifically 
mentioned field within power of Legislature (Code 1931, § 9103). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

INSURANCE. 

\Vhere application for automobile policy in reciprocal insurance company pro- 
vided that applicant would be entitled to membership in insurance company on pay- 
ment of membership fee and making of guaranty deposit, subject to acceptance of 
application by attorney in fact, applicant who did not pay membership fee or make 
leposit and whose application had not been accepted by attorney in fact on date of 
accident, eld not to have had valid policy on date of accident, notwithstanding local 
soliciting agent waived payment and approval requirements (Code 1931, §§ 9004, 
9103). 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

Appeal from Municipal Court of Des Moines; Ralph L. Powers, Judge. 

An action on an application for insurance in a reciprocal company. Verdict and 
judgment for plaintiff. Defendant appeals. 

Reversed. 

Putnam, Putnam, Langdon & Fillmore, of Des Moines, for appellant. 

Paul H. Williams and Norman Huyck, both of Des Moines, for appellee. 


EDWARDS v. ROYAL INDEMNITY CO. No. 33179. 
Supreme Court of Louisiana. March 4, 1935. 
Rehearing Denied April 29, 1935. 
161 Southern Reporter 191. 
INSURANCE. 

Statute authorizing person injured through another’s negligence to bring action 
directly against tort-feasor’s liability insurer held not to entitle insurer to plead as 
gainst injured person defenses purely personal to insured not growing out of or 

anid with accident or policy (Act No. 55 of 1930; Rev. Civ. Code, arts. 2098, 
3036, 3060). 
(For other cases, see Insurance, Dec. Dig. § 615.) 
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2. INSURANCE. 
_ Plea of coverture available to insured husband to defeat recovery by his wii< 
for injuries resulting from his negligent operation of automobile before marriagi 
held “personal defense” which was not available to husband’s liability insurer, in 
action brought by wife directly against insurer (Civ. Code, arts. 2382, 2391, 2446, 
2098, 3036, 3060; Code Prac. art. 105; Act No. 55 of 1930). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

runot and Odom, JJ., dissenting. 

Certiorari to Court of Appeal. 
a Suit by Carmen F. Palmer Edwards against the Royal Indemnity Compam 
"he judgment dismissing the suit was affirmed by the Court of Appeal (155 So 
472), and plaintiff applies for certiorari. 

Judgment annulled and set aside, exceptions of no right or cause of action 
overruled, and case remanded to trial court. 

\. Sidney Burns, of Lake Charles, and Allen B. Pierson, of Ponchatoula, for 
applicant 

Rownd & Warner, of Hammond, and Monroe & Lemann and Walter J. Suthon, 
Jr., all of New Orleans, for respondent Royal Indemnity Co. 


DUNCAN vy. PEDARE et al. No. 1462. 
\ppeal of Lousiana. First Circuit. Mav 14, 1935. 
161 Southern Reporter 221. 
1. INSURANCE 
Within act giving party right of direct action against automobile liability 
insurer within terms and limits of policy, word “terms” has reference to condi- 
tions of policy, and werd “limits” refers not only to amount of policy, but to tim 
in which notice of accident must be given (Act No. 253 of 1918, § 1, amended by 
Act No. 55 of 1930, § 2). 
(For other cases, see Insurance, Dec. Dig. § 624[2].) 
2, INSURANCE 
Act giving injured party right of direct action against automobile liabilit 
insurer within terms and limits of policy, gives to injured party same rights giver 
to insured, but does not impose on injured party duty to give statutory notice of acci- 
dent, which is imposed on insured only (Act of No. 253 of 1918, § 1, amended by 
Act No. 55 of 1936, § Zn 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 
INSURANCE 
Under automobile liability policy requiring immediate written notice of acci- 
dent to be given to insurer, insured’s failure to give notice of accident until eight 
months and seven days after accident held not to preclude insurer’s liability to 
injured guest, where guest gave insured notice of injury 26 days after he was made 
aware of fracture of vertebra he had sustained, and insured gave insurer notice 
two days thereafter (Act No. 253 of 1918, § 1, amended by Act No. 55 of 1930, 
§ 2). 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 
\ppeal from District Court, Parish of East Baton Rouge; J. D. Womack, 
Judge. 
Suit by Thomas M. Duncan against Roch H. Pedare and another. Judgement 
for plaintiff, and defendants appeal. - 
\mended and affirmed. 
Spearing & McClendon, of New Orleans, and Laycock & Movse, of Baton 
Rouge, for appellants. : 
Fred G. Benton, D. J. Sanchez, and D. I. Weber, all of Baton Rouge, for 
appellee. 
MASARACCHIA y. INTER-CITY EXPRESS LINES, Inc., et al. No. 16068. 
Court of Appeal of Louisiana. Orleans. June 24, 1935. 
162 Southern Reporter 221. 
5. INSURANCE. 


Burden was on defendant insurance company, admitting its issuance of liabil- 
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ity insurance policy to codefendant owner of tractor and trailer, which collided 
with plaintiff's truck, causing damage and injuries sued for, to show terms, limits, 
and conditions of policy and prove insurer’s freedom from, or extent of its liability 
thereunder (Act No. 55 of 1930, amending Act No. 253 of 1918). 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

\ppeal from Civil District Court, Parish of Orleans; Nat W. Bond, Judge. 

Action by Cologero Masaracchia, in his own behalf and for the use and benefit 
of his minor son, John Masaracchia, against the Inter-City Express Lines, Inc., and 
another, in which named defendant filed a reconventional demand. From a judg- 
ment on a verdict for plaintiff, defendants appeal. 

\mended and affirmed as amended. 


H. M. Wilkinson, A. Miles Coe, F. W. Oser, G. M. Leppert, and W. H. Talbot, 
all of New Orleans, for appellants 

S. Weiss, L. H. Yarrut, and F. J. Stich, all of New Orleans, for appellee. 

JANvier, Judge. 

This action ex delicto grows out of a collision between two motor vehicles 
which took place on the night of July 13, 1933, on the highway between Poncha- 
toula and Manchac, La. There were involved a large motortruck owned and 
driven by Cologero Masaracchia and an even larger tractor and trailer owned by 
lefendant Inter-City Express Lines, Inc., and driven by one of its employees. The 
truck of Masaracchia, with an open top body used for transporting vegetables, 
fruit, and groceries, was on its wav towards New Orleans, and the other combina- 
tion vehicle, which we shall hereafter refer to as the milk truck because its large 
trailer was equipped with an enormous tank for carrying milk, was being driven 
north towards Ponchatoula 

Plaintiff seeks recovery in his own behalf and also for the use and benefit of 
his minor son, John, who was severely injured. 

The defendants are the above-mentioned corporation, owner of the milk truck, 
and also Owners’ Automobile Insurance Company of New Orleans, which, it is 
alleged, had issued a policy of liability insurance to the owner of the trailer and 
which within the terms and limits of the policy, is sought to be held liable, together 

ith the main defendant. 

Inter-City Express Lines, Ine., claiming that the accident resulted from the 
negligence of Masaracchia in many particulars set forth in the answer, denies any 
liability on its part and, by reconventional demand, seeks judgment for $463.92, 
alleging that to be the amount necessary to repair the damage to its truck and to 
provide a substitute while the repairs were being made. 

The case was tried before a jury, which rendered a verdict in favor of plain- 

' in his own behalf in the sum of $829.45, and for the use and benefit of his minor 
m in the sum of $7,000. The reconventional demand was dismissed. From a 
ilgment based on the verdict, defendants have appealed. 

The insurance company, among other contentions, makes the point that, though 
les that it issued a policy of insurance, no policy is in the record and that 
there is no evidence to show the terms and conditions of such policy, and that, 
herefore, whatever the fault on the part of Inter-City Express Lines, Inc., no 
judgment should have been rendered against it, the insurer 

r Y * * * * * * * 


CONCEE 


[5] We next consider the contention that there is in the record no proof of 
the existence of the insurance policy or of its terms, limits, and conditions. We 
find in plaintiff's original petition the charge: 


‘That the Owners’ Automobile Insurance Company is a corporation organized 
nder the laws ot the State of Louisiana, domiciled and doing business in the City 
of New Orleans, and is the insurer of the Inter-City Express Lines, Inc.” 

We further find that in answer te this allegation both defendants admitted “the 
orporate status of the Owners’ Automobile Insurance Company of New Orleans,” 
nd further admitted “that said Insurance Company did issue an insurance policy 
to said Inter-City Express Lines, Inc., which policy is the best evidence of its 
provisions.” It is true that we find in the record no other proof of the existence 

the policy or of its terms, limits, and conditions, but we conclude that, having 
idmitted that it had issued such a policy, the burden of proof was on the insurer 
to show the terms, limits, and conditions thereof and to prove that there was no 
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liability under it under the circumstances of this case or to prove the extent to 
which it might be held liable. 

We concede that in our original opinion in Lapeze vy. O’Keefe, 158 So. 36, 37, 
we said: 

“Neither the policy nor a copy thereof was introduced and filed in evidence; 
consequently we are in ignorance of the terms of the policy and withcut sufficient 
evidence upon which to render a judgment against the defendant casualty com- 
panies.” 

Having given the matter further thought, we conclude that where, in a suit 
against a main defendant and also against the main defendant’s insurer, the insurer 
admits that it has issued a policy, it is a fair assumption, in the absence of allega- 
tions and proof to the contrary, that the policy limits are coextensive with the 
liability which, in the petition, is averred to exist, and that if it is not so coexten- 
sive, the insurer will so allege and will submit proof in support of its allegations. 

The right to include the insurer as a defendant in a matter of this kind is given 
by Act No. 55 of 1930 which is amendatory of Act No. 253 of 1918, and we believe 
that construing these acts together and bearing in mind the fact that the main 
defendant and the insurer both have full knowledge of the terms and conditions of 
any such policy, whereas the plaintiff can have no such knowledge, the burden of 
proof should be placed upon the defendants, who have admitted the existence of 
the policy, to show that the terms of the policy are such as to exclude the company 
from liability or are such as to limit its liability to some particular amount. In the 
absencé of such proof, it should be held that the liability of the insurer is coexten- 
sive with that of the insured. 

[6] A consideration of the evidence with reference to the seriousness of thi 
injuries to the voung son of the plaintiff and also of the evidence concerning thi 
expenses to which plaintiff, himself, was put, leads us to the conclusion that there 
must be a reduction in the amount of the judgment. 

For repairs to his truck, plaintiff claimed and was awarded $234.62, and a care- 
ful examination of the items of damage leads us to the view that there are included 
in this amount minor charges for repairs which were not made necessary by the 
accident. We also find a charge for two new tires and tubes, though the evidence 
leads to the conclusion that, at the time of the accident, the tires and tubes had 
seen considerable service. We further find that the evidence with reference to the 
necessity of the expenditure of $75 for the hire of another vehicle while the repairs 
were being made is not entirely satisfactory. It is very evident that the repairs 
were much delaved and we feel that this item would have been much reduced had 
plaintiff attended to his repairs with promptness. The amounts expended for ambu- 
lance services, doctor's bills, ete., are satisfactorily established. We have concluded 
that the amount awarded to plaintiff on his own behalf should be reduced by $150, 
making the net amount to which he, himself, is entitled $679.45. 

|7| Lhe injurics to his minor son were quite serious. The amputation of the 
first, third, and fourth fingers of his left hand was rendered necessary and the 
left forearm was badly fractured, but we find that the injuries have healed so 
far as is possible and we believe that the record shows that he will not sustain 
damage equivalent to the total loss of his arm or of his hand. 

In Rossey v. Lawrence & Hamilton, 123 La. 1053, 1054, 49 So. 704, 706, 17 
Ann. Cas. 484, the Supreme Court held that an award of $2,500 in favor of a 
minor was reasonable. There the court said: 

“While the hand was not destroved, the total loss of the thumb and forefinger 
and the partial loss of two other fingers render it almost useless for practical pur- 
sous.” 

In Lapeze v. O'Keefe, supra, we concluded that $6,500 was a reasonable amount 
for the amputation of a right arm where there were three operations and where 
there had been permanent disfigurement. 

Counsel for plaintiff cites McDonald vy. Stellwagan (La. App.) 140 So. 133, in 
which an award of $7,000 was increased to $10,000 and in which a fourteen year 
old boy sustained a broken leg, a crushed ankle and foot which resulted in the 
shortening of his leg. 

_ There is no adequate yardstick by which we can measure such damages and 
fix with any reasonable consistency the amounts which should be awarded. 

Viewing the injuries which this young boy sustained and taking into consider- 
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ation the various cases cited and others which we find in our jurisprudence, we 
conclude that the amount awarded is excessive by the sum of $2,000. 

It is, therefore, ordered, adjudged, and decreed that the judgment appealed 
from be and it is amended by reducing the amount thereof in favor of plaintiff in 
his own behalf to $679.45, and by reducing the amound awarded for the use and 
benefit of his minor child, John Masaracchia, to $5,000, and that, as thus amended, 
the judgment be and it is affirmed: plaintiff-appellee to pay costs of appeal, all 
other costs to be paid by defendants-appellants. 

\mended and affirmed. 


MITCHELL et al. v. WESTERN FIRE INS. CO. et al. No. 93. 
Supreme Court of Michigan. June 3, 1935. 
261 Northwestern Reporter 300. 
INSURANCE. 

Insurance company’s local agent’s authority to solicit and write insurance, report 

claims, etc., does not carry with it authority to adjust losses. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

INSURANCE 
While insurance company may be estopped to repudiate its agent’s unauthorized 
acts, where it clothed him with apparent authority to perform them, all elements of 
oppel must be present and such authority must have been actually apparent to 
hird person dealing with agent in reliance thereon, in good faith and in exercise 
easonable prudence. 
(For other cases, see Insurance, Dec. Dig. § 77.) 
INSURANCE. 

\utomohile insurance company held not estopped to repudiate its local agent’s 
nauthorized acts in advising garage owners that automobile, left at garage for 
pairs after collision, was fully covered by insurance, and that claim for repairs 
uld be adjusted promptly on receipt of itemized bill, in absence of showing that 

h owners knew of or relied on any conduct of company holding out agent as 
orized to bind it for repairs. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

INSU 

Insurer's local agent’s apparent authority to bind insurer by contract cannot be 
tablished by agent's statements or conduct: principal being liable only for appear- 
ance of authority caused by himself. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

INSURANCE 
Silence of automobile collision insurer’s adjuster when he visited garage and 
served repairs - progress on insured’s automobile did not operate as ratification 
: 1 agent’s unauthorized act in authorizing and promising to pay for 
‘epairs nor estop insurer from repudiating his authority, in absence of showing that 
ljuster knew at such time that automobile was being repaired at agent’s order. 
(For other cases, see Insurance, Dec. Dig. § 565.) 
INSURANCE. 
__ Automobile collision insurer’s failure to repudiate its local agent’s authority to 
bind insurer to pay for repairs on insured’s automobile in letter denyimg that agent 
orized such ee or promised to pay therefor was not admission that agent 
| such authority, and did not estop insurer from raising defense of want thereof 
action for amount due for repairs, in absence of claim that plaintiffs acted in 
ince on such failure. 
(For other cases, see Insurance, Dec. Dig. § 565.) 


\ppeal from Circuit Court, Bay County; Samuel G. Houghton, Judge. 

\ction by Charles A. Mitchell and another, copartners doing business as Bay 
Auto Company, against the Western Fire Insurance Company and another. 
yment for plaintiffs, and named defendant appeals. 

“eed and remanded. 

\rgued before the Entire Bench. 

Hubert J. Gaffney, of Bay City, for appellant Western Fire Ins. Co. 


insurer's local 
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A. H. McMillan, of Bay City, for appellees. 

ButTzeL, Justice. 

Through its local agent, Emil Ludwig, of Flint, Mich., the Western Fire Ins: 
ance Company of Fort Scott, Kan., issued a policy to Mrs. Dorothy Kirschner, 
resident of Flint, insuring her against loss or damage by reason of the upset or 
collision of a Cadillac five-passenger sedan. Ludwig represented defendant as well 
as a number of other insurance companies. He solicited business, wrote policies, and 
reported claims. He was not empowered to adjust or pay claims for defendant, bu: 
occasionally settled small claims at the request or with the permission ot defend- 
ant’s claims attorney. On August 1, 1931, Mrs. Kirschner’s car was badly damaged 
in a collision while being driven by a friend, Miss Fenwick, and the car was towed 
to the garage of the Bay City Auto Company, conducted by Charles A. Mitchell 
and William B. Mitchell, copartners, and plaintiffs herein. Upon the latter’s refusal 
to touch the car until word was received from the insurance company, Miss Fen 
wick called Ludwig by telephone from plaintiff’s garage, and Charles A. Mite! 
took the wire. He testified that Ludwig inquired as to the condition of the car, — 
that after this information had been given, Ludwig stated that the car was full 
covered in every respect, no matter who was to blame for the accident, that the 
Kirschners needed the car in their business the worst way, and that plaintiffs should 
get right at it and take care of it. In response to Mitchell’s request for a letter of 
confirmation, Ludwig wrote to plaintiffs on August 3, 1931, as follows: 

‘This is to advise you that Mr. Walter Kirschner of Flint, Michigan, is « 
through this office for full coverage collision insurance. 

“The claim as now pending will be adjusted promptly upon receipt of itemi 
repair bill.” 

day or two later Ludwig phoned Harry L. Wickey of Detroit, an attorney 
and adjuster for the defendant. The record is barren of any evidence as to what 
was said in this conversation. Wickey, however, went to Bay City and — bp 
a number of people in regard to the accident. He also examined the car at plainti 
garage, finding it already fairly well torn down in the process of repair, and 
sked for an estimate, which was given him. He said nothing to plaintiffs cithe: 
to the continuing or discontinuing of the work. When the repairs were complete 
the plaintiffs did not assert their statutory lien for repairs, but released the cat 
the owner, and a general statement showing the cost of repairs to be $783.45, 
O. K.'d by the owner, “per R. Fenwick,” was mailed to Ludwig, who in turn sent 
to | Wickes The aa: wrote to Ludwig acknowledging receipt of the repair bi 
tating that he had not yet received the proof of loss and subrogation agreeme: 
wa requesting that they be signed and forwarded to him so that the loss might 
paid. Defendant never received cither the proof of loss or the subrogation agre¢ 
ment, nor in any manner agreed to waive that requirement. 

On June 20, 1932, Mr. Mitchell called Wickey in regard to the repair bill, 
informed him that he had: a letter from I.udwig authorizing the repairs to the ca 
\ copy of this letter was later mailed to Wickey. On January 24, 1933, defendant's 
president wrote to the plaintiffs, unequivocally denying all liability to the garage. 
Nhe letter stated, in part: “We deny that our agent, Mr. Ludwig, authorized yor 
to repair this car, or promised to pay your bill. He merely stated that the car wa 
insured and that the claim would be adjusted. Naturally that adjustment would hay 

he made with the assured, from whom we require a proof of loss and release.” 

Although still denying liability, defendani subsequently tendered a check f 
$500 by way of settlement. This offer was refused, and plaintiffs brought suit, claim- 
ing that the telephone conversation with Ludwig on August 1, 1931, and his subse- 
quent letter of confirmation, constituted a contract binding defendant to pay the cost 
of repairs directly to the garage, and that the subsequent conduct on the part of 
Wickey, and the correspondence carried on by the defendant company, constituted 
ratification of Ludwig's act, and estopped defendant from repudiating his authority. 
Plaintiffs scaunied judgment for the full amount of the clain: and interest, befor 
the trial court without a jury. 

[1-4] While we are much impressed with the apparent moral obligation 
defendant to pay the claim, we nevertheless cannot overlook settled rules of lay 
applicable to the facts in the instant case. Ludwig was solely a local agent, wit 
authority to solicit and write insurance, report claims, etc. We have repeatedly held 
that the authority of a local agent to perform the above acts does not carry with 





Auto. | Zabonick v. Ralston 1143 


it authority to adjust the loss. Barry & Finan Lumber Co. v. Citizens’ Ins. Co., 136 
Mich. 42, 98 N. W. 761; Gambino v. Northern Ins. Co. of New York, 232 Mich. 
561, 205 N. W. 480; Henne v. Glens Falls Ins. Co., 245 Mich. 378, 383, 222 N. W. 
731; Cohen v. London Guarantee & Accident Co., Ltd., 247 Mich. 226, 232, 225 N. W. 
549. While it is true that the company may be estopped from repudiating acts of the 
agent in excess of his authority, where the company has clothed the agent with 
apparent authority to perform such acts, yet all the elements of an estoppel must 
be present, and, as quoted in Marx v. King, 162 Mich. 258, 127 N. W. 341, 344: 
“The authority must, however, have been actually apparent to the third person who, 
in order to avail himself of the rights thereunder, must have dealt with the agent in 
reliance thereon in good faith, and in the exercise of reasonable prudence.” Also 
see Clark v. Dillman, 108 Mich. 625, 66 N. W. 570. There is no showing in the case 
at bar that plaintiffs, in entering into the alleged contract for repairs, were aware of, 
or relied on any conduct on the part of defendant, holding out Ludwig as possessing 
the authority to bind the company for repairs. And it is settled that apparent author- 
ity cannot be established by the statements or conduct of the agent, but that the 
principal is liable only for that appearance of authority caused by himself. Fisk 
v. Liverpool, etc., Ins. Co., 198 Mich. 270, 164 N. W. 522; Maryland Casualty Co. v. 
Moon, 231 Mich. 56, 203 N. W. 885. 

[5, 6] Plaintiffs insist that the silence of Wickey, defendant’s adjuster, when he 
visited the garage and observed the repairs in progress, operated as a ratification 
of Ludwig’s act, and estops the company from now repudiating his authority. Even 
assuming that Wickey was possessed of the authority to ratify such an act, his 
silence clearly cannot be the basis for any finding of ratification or estoppel, in view 
of the absence of any showing in the record that Wickey at the time was aware that 
the car was being repaired at Ludwig’s order. David Stott Flour Miils v. Farm 
Bureau, 237 Mich. 657, 213 N. W. 147; Cowan v. Sargent Mfg. Co., 141 Mich. 87, 
104 N. W. 377: Heyn v. O’Hagen, 60 Mich. 150, 26 N. W. 861. A principal cannot 
be charged with knowledge of his agent’s acts performed outside of the scope o} 
his authority. Night Commander Lighting Co. v. Brown, 213 Mich. 214, 181 N. W. 
979. 

[7] Some claim is made that defendant’s failure to repudiate Ludwig's author- 
ity in its letter of January 24, 1933, constituted an admission that Ludwig had 
authority to bind the company for the repairs, and estops defendant from now rais- 
ing that defense. There is no merit in this contention. No claim is made that plain- 
tiffs took any action in reliance on defendant’s failure to deny Ludwig’s authority in 
the above letter, and we are unable to see how the mere failure of the company to 
raise the defense in question at that time, prior to starting of suit, can operate to 
create a contractual liability which never existed. See Ames v. Auto Owners’ Ins. 
Co., 225 Mich. 44, 195 N. W. 686, and Ruddock v. Detroit Life Ins. Co., 209 Mich. 
638, 177 N. W. 242. 

We are constrained to reverse the judgment of the lower court and remand the 
case for entry of judgment in favor of defendant. Defendant will recover costs. 

Potter, C. J., and Nelson, Sharpe, North, Fead, Wiest, Bushnell, and Edward M. 
Sharpe, JJ., concur. 


ZARONICK v. RALSTON (LINCOLN MUT. CASUALTY CO. OF DETROIT, 
Garnishee). Nos. 90, 91. 
Supreme Court of Michigan. June 3, 1935. 
261 Northwestern Reporter 316. 
1. INSURANCE. 

Automobile liability policy exempting insurer from liability for operation by any 
person prohibited from driving held not to cover liability insured incurred while 
driving without a license (Pub. Acts 1931, No. 91). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3. INSURANCE. 

Evidence that automobile liability insurance salesman stated that he believed 
policy would be in effect, although insured had no driver’s license, held not to show 
waiver or estoppel of insurer to rely on policy clause exempting insurer from lia- 
bility for operation by any person prohibited from driving (Pub. Acts 1931, No. 91). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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Appeal irom Circuit Court, Branch County; Theo T. Jacobs, Judge. 

Actions by Mary Zabonick and another against Wayne Ralston, wherein the 
Lincolu Mutual Casualty Company was garnished. Judgment for plaintiffs, and 
garnishee defendant appeals. 

Reversed without a new trial. 

Argued before the Entire Bench. 

Mark L. Rowley, of Detroit, for appellant. 

Colwell & Frankhauser, of Coldwater, for appellees. 


HOWE v. HOWE et al. 
Supreme Court of New Hampshire. Merrimack. June 4, 1935. 
179 Atlantic Reporter 362. 
1. INSURANCE. 


Automobile liability insurer which had seasonable notice of automobile occu- 
pant’s action at law against driver for injuries sustained while riding in automobile, 
but which elected to disclaim coverage rather than to have coverage issue deter- 
mined in advance of trial, held bound in occupant’s suit in equity against insurer to 
obtain satisfaction of judgment in favor of occupant, by judgment in action at law 
as to issues which were, or might have been, litigated in action at law. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. INSURANCE. 

Judgment in favor of automobile occupant in action at law against driver for 
injuries sustained while riding in automobile held res judicata as to issue of occu- 
pant’s contributory negligence in occupant’s suit in equity to obtain satisfaction of 
judgment from liability insurer. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. INSURANCE. 

In automobile occupant’s suit in equity against liability insurer to obtain satis- 
faction of judgment in action at law against driver in favor of occupant for injuries 
sustained while riding in automobile, issue was not validity of judgment in action 
at law, but whether insurer, under terms of policy, was obligated to pay judgment. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

4. INSURANCE. 

Automobile liability insurer was not relieved from liability to wife who recov- 
ered judgment in action.at law against husband, who was named in policy as insured, 
for injuries sustained while husband was driving automobile, which was owned 
solely by wife, on ground that insurer was misled as to true title to automobile by 
virtue of both husband and wife being named as insured, where husband and wife 
acted honestly and in good faith, and insurer’s agent had full knowledge of title. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

5. INSURANCE. 

Liability of automobile liability insurer to wife who recovered judgment against 
husband for damages sustained while husband was driving automobile, which was 
owned solely by wife, was not affected by fact that husband was named in policy 
as insured, since husband was an insured while operating automobile with wife’s 
consent by virtue of statute relating to motor vehicle insurance and omnibus clause 
in policy, by which coverage was extended to any person legally operating auto- 
mobile with consent of insured (Laws 1927, c. 54). 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

6. INSURANCE. 

Husband of wife who was sole owner of automobile eld to have insurable inter- 
est under automobile liability policy, since husband would be liable for injuries sut- 
fered by others due to his negligent operation of automobile. 

(For other cases, see Insurance, Dec. Dig. § 115[7].) 

7. INSURANCE. 

Intention of parties as to coverage of automobile liability policy is determined 
by reference to words which parties used. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
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8. INSURANCE. 

Under omnibus clause ‘m automobile liability policy indemnifying persons oper- 
ating automobile with permission of named insured against loss for damages for 
bodily injuries, insurer was obligated to satisfy judgment fot ‘bodily injuries which 
named insured had recovered against person who was operating automobile with 
named insured’s permission, notwithstanding that operator, against whom judgment 
was recovered, was also a named insured, since named insured was not a member 
of class expressly excepted from benefits of policy (Laws 1927, c. 54). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9. INSURANCE. 

Liability of automobile liability insurer to named insured, who had recovered 
judgment for injuries sustained while riding with person who was indemnified by 
policy against loss for damages for bodily injuries, was not affected by clause which 
required insured to give co-operation, since such clause was applicable only when 
insured was defendant, and insurer had assumed defense (Laws 1927, c. 54). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Exceptions from Superior Court, Merrimack County; James, Judge. 

Bill in equity, to have recourse to policy of automobile liability insurance, by 
Lila Howe against Henry J. Howe and the Massachusetts Bonding & Insurance Com- 
pauy. The court, after finding the facts, ruled that plaintiff was not entitled to have 
recourse to policy, and ordered the bill dismissed, and the plaintiff excepted. 

Judgment for the plaintiff. 

Bill in equity to have recourse to a policy of automobile liability insurance. The 
court, James, J., after finding the facts, ruled that the plaintiff was not entitled to 
have recourse to the policy, and ordered the bill dismissed. To this finding and ruling 
the plaintiff took seasonable exception. 

Che plaintiff was the sole owner of an automobile the operation of which was 
covered by a policy of liability insurance written by the defendant insurance com- 
pany, hereinafter referred to as the defendant. In this policy both the plaintiff and 
her husband, Henry J. Howe, were named as the assured. Otherwise, it was in the 
usual form and contained the so-called “omnibus clause” by which the company 
extended coverage, “in the same manner and under the same conditions as it is 
available to the named assured, to any person * * * legally operating * * * 
(the automobile described in the policy) * * * provided such use or operation 
is with the permission of the named assured. * * *” 

On July 16, 1930, while this policy was “valid and in effect,” the plaintiff was 
injured while riding in her car which was then being operated by her husband. The 
plaintiff brought an action at law for negligence against her husband, and the defend- 
ant was seasonably notified of the pendency thereof, but disclaimed coverage and 
declined to assume the defense. In this action the husband defaulted, the plaintiff’s 
damages were assessed, and she obtained judgment. The purpose of this bill in 
equity is to obtain satisfaction of that judgment from the insurance company. 

Further facts appear in the opinion. ; 

Peter J. King, Laurence I. Duncan, and Robert W. Upton, all of Concord, for 
plaintiff. 

Murchie, Murchie, & Blandin, of Concord (Alexander Murchie, of Concord, 
orally), for defendant. 

Woopsury, Justice. 


[1, 2] There is nothing in the record to indicate that the plaintiff was guilty of 
any act of personal negligence which caused or contributed to cause the accident in 
which she was injured. The defendant, nevertheless, argues that she and her hus- 
band were engaged in a joint enterprise at the time of the accident, that each had 
an equal right to the control of the car, and so, “being guilty of actual participation 
in the act causing injury, even to (herself), (she) is precluded because of (her) 
contributory negligence from recovering from (her) co-actor.’ The soundness ot 
this doctrine, and, if sound, its applicability to the facts of the case in hand, are 
both open to serious question. However, discussion of the doctrine and its applica- 
bility is not invited because the defense of contributory negligence is not now open 
to the defendant. As to it, that matter is res adjudicata. 

The defendant had seasonable notice of the pendency of the action at law, and 
was requested to assume its defense. This it declined to do, electing to disclaim 
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coverage rather than to have that issue determined in advance of trial in the man- 
ner suggested in Sauriolle v. O’Gorman, 86 N. H. 39, 49, 163 A. 717. Under these 
circumstances, it is bound by the judgment in that action as to issues which were, 
or might have been, litigated therein (Morin v. Travelers’ Ins. Co., 85 N. H. 471, 
160 A. 482), and the vo of the ss care is one of those issues. Gregg y. 
Page Belting Co., 69 N. H. 247, 46 A. 26; Hubbard v. Gould, 74 N. H. 25, 64 A. 668. 

[3] The issue here aa is not the validity of that judgment, but whether 
or not the defendant, under the terms of its policy, is obligated to pay it. 

[4] One of the defenses on this issue is that of fraud. The defendant contends 
that the plaintiff, in having her husband as well as herself named as the assured, 
misled the defendant as to the true title to the car. The answer to this contention 
appears in the findings of the court. He found that: “In applying for the policy 
Mr. and Mrs. Howe made no intentional misrepresentation as to the ownership of 
the Buick automobile, and as to all representations made acted honestly and in good 
faith.” He also found that the policy was issued with full knowledge on the part of 
the defendant’s agent as to the true situation in regard to the title to the car. These 
findings are amply supported by the evidence and effectually dispose of this defense. 
Hening, New Hampshire Digest, Insurance, page 839. 


[15] Furthermore, it was of no consequence that the husband’s name appeared 
in the policy. By virtue of Laws 1927, c. 54, and the “omnibus clause” inserted 
in the policy in accordance therewith, he was an insured in fact when operating the 
car with his wife’s consent. That he was also an assured in name did not in any 
way alter the situation so far as the facts of this case are concerned. Naming 
him in the policy only extended coverage to him when operating without his wife's 
consent, but that is not the situation here presented. 

[6] The defendant’s second ground of defense is that the plaintiff's husband, 
not having any title to the car, did not have an insurable interest. This contention 
is without merit. Although the person insured by a policy of fire insurance must 
have some interest in the scones covered, it does not follow that such a require- 
ment exists as to a contract of liability insurance. The character of these two 
types of insurance is quite different. The plaintiff's husband, although without any 
title to the car, stood to suffer loss by the occurrence of the event insured against, 
that is, injuries to cthers due to his negligent operation thereof. This is enough to 
give him an insurable interest under a liability policy. Commonwealth Casualty 
Co. v. Arrigo, 160 Md. 595, 154 A. 136, 77 A. L. R. 1250. 

|7, 8] The principal ground of defense is based upon the ruling of the cour 
that, as a matter of law, “It was not within the contemplation of the parties aa 
this policy was written that the benefits under the policy would be available to the 
named assured in the event that she were injured ivonets the negligence of another 
named assured, and that such was not the intent of the Legislature in its enact- 
ment of Chapter 54, Laws of 1927." This ruling of law as to the contemplation 
of the parties and the intent of the Legislature is erroneous. What their con- 
templation or intention was is to be determined by reference to the words which 
they used, and those words are clear and unequivocal. The defendant, in accord- 
ance with Laws 1927, c. 54, agreed to indemnify the plaintiff’s husband, Henry J. 
Howe, an assured, by virtue of the “omnibus clause,” against loss by reason of the 
liability imposed by law upon him for damages on account of “Bodily injuries and 
or death to any person or persons,” except employers of the insured “who are 
entitled to payments or benefits under the provisions of any workmen's compen- 
sation act.” Clearly, the plaintiff is not a member of the class of persons who are 
excepted from the benefits of the insurance, and the familiar canon of construction 
expressed in the maxim, expressio unius est exclusio alterius, forbids an interpre 
tation of the policy which would create another such class. The plaintiff, although 
a named assured, is a person within the meaning of the general words of coverage 
quoted above, and we believe that it was the intention of the Legislature and of 
the contracting parties to include her with the coverage, because, had it been 
intended to exclude coverage for bodily injuries to a named assured, appropriate 
words of exclusion could readily have been used. In fact, this is precisely what 
was done both in the statute and in that clause of the policy which gave coverage 
ior property damage. The statute requires coverage only “for damage to the 
property of others,” and the policy expressly excludes the property of the assured. 
In the light of this express language it seems inconceivable that a like limitation 
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in respect to bodily injuries, had it been intended, would not have been similarly 
expressed. 

[9] The clause in the policy which requires that the assured render to the 
insurer “all co-operation and assistance in his power” does not militate against the 
construction of the policy above adopted, because it is evident from the context 
in which the words of co-operation and assistance are used that they are only 
meant to apply, in fact, they only have sensible meaning, when the assured is a 
defendant and when the insurer has assumed the defense. Furthermore, the above 
interpretation of the statute forbids any interpretation of the co-operative clause 
in the policy which would prevent recovery by a named assured because such, an 
interpretation of it would permit the policy to limit the scope of the statute. 

Judgment for the plaintiff. 

\ll concurred. 

M. J. FEDERMAN CoO., Inc. v. AMERICAN IN 
Court of Appeals of New York. May 21, 19 
196 Northeastern Reporter 297. 


CO. 


». 
35 


0 . 


INSURANCE. 

In action on theft policy covering goods shipped to insured while in carriers’ 
custody from time of leaving shipper’s warehouse until safely delivered into 
insured’s warehouse, including merchandise awaiting unloading at destination, 
insured held to have taken delivery outside its own premises, thereby terminating 
risk, where goods reached insured’s establishment shortly before Saturday noon, 
which was closing time, and accordingly were not received into premises, but were 
transferred on street from final carrier’s truck into truck of public truckman and 
warehouseman who had done insured’s local trucking, and were stolen from public 
earage in which truck was left. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

\ppeal from Supreme Court, Appellate Division, First Department. 

Submission of a controversy under the Civil Practice Act, § 546, between M. 
|. Federman Company, Inc., plaintiff, and the American Insurance Company, 
defendant. From a judgment of the Appellate Division (242 App. Div. 530, 275 
\. Y. S. 801), entered December 13, 1934, in favor of plaintiff, defendant appeals 
by permission 

Judgment of the Appellate Division reversed, and judgment directed for 
defendant. 

G. S. Rivkins and Barton P. Ferris, both of New York City, for appellant. 

Lucien Hilmer and Monroe Chapin, both of New York City, for respondent. 

LOUGHRAN, Judge. 


This is a controversy submitted to the Appellate Division .upon an agreed 
statement of tacts. 


Defendant issued to plaintiff a policy of insurance on goods shipped to plaintiff 
ile “in custody of Railroads, Express, Motor Transportation Companies * * * 
Public Truckmen, Trucks of the assured * * * and/or other Common Carrier and 
Land Conveyances incidental to any of the above or otherwise. * * * To cover all 
loss and/or damage caused by * * * Theft * * * from the time of leaving the Ware- 
house, Store or Factory of Shipper until safely delivered into Warehouse, Store 


or Factory of Consignee. * * * This Policy covers merchandise after arrival at 
destination while waiting actual unloading and/or removal. * * *” 

Goods consigned to plaintiff at the city of New York were at Buffalo put into 
a truck of Empire Haulage Corporation, which arrived at plaintiff’s establishment 
a few minutes before noon on Saturday, April 22, 1933. Noon was plaintiff’s closing 
time on Saturday. “Because of this fact plaintiff decided not to and did not 
receive the merchandise into its premises.” In response to an inquiry of plaintiff’s 
shipping clenk, Empire Haulage Corporation proposed for $12 to keep the goods 
until the following Monday morning, April 24. This offer was not accepted. 

Broadway Local Express Company, In¢., a licensed public truckman and ware- 
ouseman that had done plaintiff’s local trucking, agreed “so to receive and hold 
said merchandise in consideration of the payment by plaintiff of the sum of $6.00,” 
and gave to plaintiff a receipt as follows: “Received in good order from M. J. 
Federman [plaintiff] * * * goods to be taken from truck of Empire Haulage Corp., 
to be held on hand for us until 4-24-33." Plaintiff “did not know where its mer- 


} 
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chandise was to be kept and held nor did it make any inquiry as to where the 
goods were to be kept and held by the Broadway Local Express Co., Inc.” = Trans- 
fer of the goods from the truck of Empire Haulage Corporation to a truck of 
Broadway Local Express Company, Inc., was made on the street. “An employee 
of the Broadway Local Express Co., Inc., tied ropes around plaintiff’s merchandise 
on said Autocar of the Broadway Local Express Co., Inc., which was thereupon 
driven into a public garage * * * where it was parked and left.” The garage was 
robbed and the goods removed during the night of April 22, 1933; this policy being 
then in force. 

The question is whether defendant must make good the loss. It has been held 
by’ the Appellate Division that the policy covered the goods so long as they were 
in the possession of Broadway Local Express Company, Inc. We reach a contrary 
conclusion. 

The contract is styled a “Transportation Policy.” The words in question have 
an analogy in a provision sometimes made in policies of marine insurance called 
the “warehouse to warehouse clause.” 17 Halsbury’s Laws of England, 384, What- 
ever otherwise would be the duration of a risk under such a stipulation, it is 
clear, we think, that an insured may put an end to it by taking delivery outside 
his own premises (Arnould on Marine Insurance [10th Ed.] § 458; 3 Kent’s Comm. 
309), and that this is the case here. 

The goods arrived at their destination. Pursuant to plaintiff's direction, they 
were unloaded from the vehicle upon which they had been carried there, and were 
placed upon another vehicle provided by plaintiff. With these arrangements and 
this disposition of the goods, the consignor had nothing to do. The function of 
the last carrier engaged by the consignor was fulfilled. Another bailee had 
accepted the goods in plaintiff's behalf and with its authority, under an agreement 
exclusively between them which stipulated that the goods were received from 
plaintiff and were to be held for it. The transportation of the goods covered by 
this policy was then terminated by complete delivery to plaintiff. That this result 
was not actually intended is immaterial. To sustain the decision of the Appellate 
Division, we must be prepared to hold that plaintiff could itself extend indefinitely 
the duration of defendant’s policy risk after the goods were at destination. In 
our Opinion, the words of this policy do not admit of that construction. 

The judgment of the Appellate Division should be reversed, and judgment 
directed for the defendant as asked for in the submission, with costs in all courts. 

Crane, C. J., and Lehman, O’Brien, Hubbs, and Crouch, JJ., concur. 

Finch, J., not sitting. 

Judgment accordingly. 


UNITED MUT. FIRE INS. CO. v. JAMESTOWN MUT. INS. CO. 
Court of Appeals of New York. May 3, 1935. 
196 Northeastern Reporter 587. 
INSURANCE. 

Complaint charging that defendant insurer agreed to indemnify insured for 
loss sustained as result of ownership, maintenance, or use of automobile, that 
insured while working on automobile negligently spilled gasoline upon floor, that 
gasoline spread over floor to stove containing fire necessary for heating of garage, 
became ignited, and caused serious damage to property of plaintiff’s assignor, and 
that unsatisfied judgment had been recovered against insured, stated cause of 
action. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Hubbs, J., dissenting. 

Appeal from Supreme Court, Appellate Division, Fourth Department 

Action by United Mutual Fire Insurance Company against the Jamestown 
Mutual Insurance Company. Order granting defendant’s motion for dismissal of 
complaint was reversed and motion denied by the Appellate Division of the 
Supreme Court (242 App. Div. 420, 275 N. Y. S. 47), and the defendant appealed 
by permission, and the Appellate Court certified question whether complaint stated 
facts sufficient to constitute a cause of action. 

Order of Appellate Court affirmed, and question certified answered in the 
affirmative. 

Appeal, by permission, from an order of the Appellate Division of the Supreme 
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Court in the Fourth Judicial Department, entered November 9, 1934, which reversed 
on the law an order of Special Term granting a motion by defendant for an order 
dismissing the complaint for failure to state facts sufficient to constitute a cause 
oi action, and denied the motion, with leave to defendant to answer. The com- 
plaint alleged that plaintiff had insured Spencer, White & Prentiss Company against 
damage by fire to five of its automobile trucks, and that defendant had issued to 
one Woika an automobile liability policy indemnifying Woika “against loss from 
liability imposed by law upon him for damages on account of damage to * * * 
property * * * as a result of the ownership, maintenance or use of a certain auto- 
mobile” described in such policy; that on the evening of December 17, 1930, Woika 
took the automobile, “owned by him and mentioned in said policy,” to a garage 
in which the five automobiles owned by Spencer, White & Prentiss Company were 
stored; that at said time and place, while said \Woika was engaged in doing certain 
maintenance work on his automobile, he carelessly and negligently caused a bucket 
of gasoline used by him to tip over and spill onto the floor; that the gasoline spread 
over the floor to a stove in which was a fire “required for the necessary heating 
of said garage”; that the gasoline caught fire which spread to and seriously dam- 
aged the Spencer Company’s five automobiles; and that the “said injuries to said 
trucks were caused solely by the carelessness and negligence of” Woika “in and 
about the ownership, use and maintenance of his said automobile.” The complaint 
further alleged that the plaintiff paid the company under its policy for the damage 
to these automobiles; that it sued Woika and recovered judgment against him for 
the amount paid to the Spencer Company; that execution on this judgment was 
returned unsatisfied: and that this action was then brought by plaintiff, claiming 
through subrogation from the Spencer Company under the terms of its policy issued 
to such company, to recover the amount of such judgment from defendant. The 
Appellate Division held that the question of proximate cause was ordinarily one 
of fact for the jury; that it could not say, as matter of law, that the careless 
tipping over of the can containing the gasoline was not the proximate cause of the 
fire: and that, therefore, it must hold that the complaint stated a cause of action. 

The following question was certified: “Does the complaint herein state facts 
sufficient to constitute a cause of action?” 

Harold J. Adams and Percy R. Smith, both of Buffalo, for appellant. 

William DeGraff and John D. Sullivan, both of Rochester, for respondent. 

Per Curiam. 

Order affirmed, with costs, and question certified answered in the affirmative. 

Crane, C. J., and Lehman, O’Brien, Crouch, Loughran, and Finch, JT.. 


concur, 
Hubbs, J., dissents. 


TRAVELERS’ INS. CO. v. RUSSO. 
Supreme Court, Appellate Term, First Department. May 10, 1935. 
280 New York Supplement 99. 
INSURANCE. 


Terms of automobile liability policy which violate statute providing standard 
provisions for liability policies or limit frec force and effect thereof are illegal, but 
policy will he held valid and deemed to include provisions required hy statute 
Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 133f1].) 

INSURANCE. 

Insurance contract which attempted to limit statutory requirements for standard 
provisions for liability policies held illegal and unenforceable (Insurance Law, § 
109), 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

\ppeal from City Court of New York, New York County. 

\ction by the Travelers’ Insurance Company against John Russo. From a 
judgment of the City Court of the City of New York, New York County, in favor 
of plaintiff, defendant appeals. 

Reversed, and judgment directed for defendant. 

\rgued April term, 1935, before Hammer, Callahan, and Shientag, JJ. 

Giaimo & Nicolosi, of Corona, L, I. (Frank M. Nicolosi, of Corona, L. I., of 
counsel), for appellant. 
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Wm. J. Moran, of New York City (Bernard J. McGlinn of New York City, of 
counsel), for respondent. 

Per Curiam. 

{1, 2] Any terms of an automobile liability policy which violate section 109 of 
the Insurance Law or limit the free force and effect thereof are illegal. Neverthe- 
less, the policy will be held valid and deemed to include the provisions required by 
that section. Bakker v. Aftna Life Ins. Co. of Hartford, Conn., 264 N. Y. 150, 190 
N. E. 327. This rule controls the rights, duties, and obligations of the insurer and 
the policyholder. We construe the present contract as attempting to limit the stat- 
utory provisions. It is therefore illegal and may not be enforced. 

Judgment reversed, with costs, and judgment directed for defendant, with 
costs. All concur. 

CITIZENS CASUALTY CO. OF NEW YORK v. CLARK et al. 
Supreme Court, Appellate Division, Fourth Department. May 28, 1935. 
280 New York Supplement 249. 
1. INSURANCE. 

Provision in automobile liability policy that in event of suit brought to enforce 
claim against assured every summons or other process should be immediately 
forwarded to insurer, which should defend the suit, held not a mere “covenant” 
by assured to forward the instruments, but a “condition subsequent” binding upon 
hoth parties. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Where automobile liability policy required that in case of suit assured should 
immediately forward every summons or other process to insurer, and assured delayed 
for more than four months without reasonable excuse in delivering summons and 
complaint to insurer, insurer held entitled to cancellation of policy in action against 
assured and persons suing him on account of accident. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Supreme Court, Niagara County. 

Action by Citizens Casualty Company of New York against Chatford J. 
Clark and others. From a judgment entered in clerk’s office on March Ist in 
favor of the defendants, plaintiff appeals. 

Reversed on the law and facts, and judgment entered for plaintiff for relief 
demanded in the complaint. 

Argued before Sears, P. J., and Taylor, Edgecomb, Thompson, and Lewis, JJ 

Thomas G. Rickert, of Niagara Falls, for appellant. 

J. William O’Brien, of Niagra Falls, for respondents McCormick. 

Augustus Thibaudeau, of Niagara Falls, for respondent Clark. 

Harry L. Tayror, Justice. 

In February, 1933, plaintiff had issued to defendant Clark an automobile 
liability policy of insurance. On September 7, 1933, Clark’s automobile became 
involved in a collision in which defendants McCormick suffered damage. On 
March 20, 1934, defendants McCormick brought an action against Clark and caused 
summonses and complaints to be served upon him. On the same day these papers 
_came into the possession of an attorney, Augustus Thibaudeau, although they were 
not personally delivered to him by defendant Clark. On April 10, 1934, Thibaudeau 
served a notice of appearance for Clark in the McCormick actions. On July 24 
following, pursuant to a court order, Attorney Thibaudeau withdrew his appearance 
and on the same day defendant Clark sent the summonses and complaints to. the 
plaintiff. This action in which defendants have recovered judgment dismissing the 
complaint on the merits is brought to have the insurance policy declared void and 
unenforceable because of a breach by the insured of a claimed condition subsequent 
in the policy. In the contract of insurance the company has agreed to defend claims 
against the insured and to make certain payments in case the insured incurs liability 
But as the policy reads, these covenants by the insurer are made “Subject to the 
Following Conditions,” one of which is that: “If any suit is brought to enforce 
such a claim, the Assured shall immediately forward to the company at its hom 
attice in Utica, New York, every summons or other process and each other paper 
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as soon as the same is served on him and the company shall defend such suit 
(whether groundless or not) in the name and on behalf of the Assured.” 

{1, 2] Defendants have succeeded in the trial court on the theory that the 
delay of defendant Clark in transmitting the summonses and complaints to his 
insurer had been reasonably explained and excused. This theory is not tenable, for 
the quoted io of the contract do not result in a mere covenant on the part of 
the insured. hey create a condition subsequent controlling according to its terms. 
The insured having engaged “absolutely to do an act not impossible or unlawful 
at the time, neither inevitable accident nor other unforeseen contingency not within 
his control will excuse him, for the reason that he might have provided against 
them by his contract. Whiteside v. North Am. Accident Ins. Co., 200 N. Y. 320 
[93 N. E. 948, 35 L. R. A. CN. S.) 696].” Hanna v. Commercial Travelers’ Mutual 
\ccident Ass’n of America, 204 App. Div. 258, 259, 197 N. Y. S. 395, 396, affirmed 
23) N. Y. 571, 142 N. E. 288. See, also, Jammal v. Girard Fire & Marine Insurance 

210 App. Div. 145, 205 N. Y. S. 561. Preceding the quoted provision of the 
policy is a clause requiring the assured to give immediate written notice of an 
accident to the company at its home office, to which is added the qualification that 
failure to give any such notice within the time specified shall not invalidate any 
‘laim made by the assured if it shall be shown not to have been reasonably possible 
to give such notice within the prescribed time, and that notice was given as soon as 
was reasonably possible. The significant fact that no such qualifying statement is 
added to the requirement that a summons and complaint served on the insured must 
be immediately forwarded to the insurer adds support to the conclusion that this 
provision is an absolutely binding condition subsequent. Even if it be assumed 
that strict observance of this provision is not essential, the record shows that 
defendant Clark has not presented reasonable excuse for a delay of over four mouths 
in delivering the summons and complaint to his insurer. The cases relied on in the 
memorandum of the trial court (Parmelee Co. v. AZtna Life Ins. Co. (C. C. A.) 
166 F. 741; Press Publishing Co. v. General Accident, Fire & Life Assur. Corp. Ltd., 

Perth, Scotland, 160 App. Div. 537, 145 N. Y. S. 711) are so factually distin- 
guishable from the instant case that they are not authoritative. In Greenwich Bank 
v. Hartford Fire Ins. Co. of Hartford, Conn., 250 N. Y. 116, 130, 164 N. E. 876, 
and other cases relied on by respondents, the policy provisions under discussion were 
not “conditions.” Waiver by the insurer has been neither pleaded nor proved. 

The judgment should be reversed on the law and facts, with costs, and judgmeiit 
entered for the plaintiff for the relief demanded in the complaint, with costs. 
Certain findings of fact and conclusions of law are disapproved and reversed, and 
new findings and conclusions made. 

Judgment reversed on the law and facts, with costs and judgment directed in 
favor of the plaintiff for the relief demanded in the complaint with costs. Certain 
inne of fact and conclusions of law disapproved and reversed, and new findings 
and conclusions of law made. All concur. 


ROYAL INDEMNITY CO. v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, First Department. May 31, 1935. 
280 New York Supplement 485. 
1. INSURANCE. 


Compensation insurance carrier which paid compensation award for injuries 
sustained by employees in automobile accident jie/d not entitled, on return of 
execution unsatisfied on judgment against tort-feasor, to maintain action against 
tort-feasor’s liability insurer, notwithstanding right of subrogation, 


pensation insurer was not “injured person” within statute authorizing 
trom Hhability insurer (Insurance Law, § 109; 
s 29) 


since com- 
recovery 
Workmen's Compensation Law, 


(For other cases, see Insurance, Dec. Dig. § 606]5].) 
2. INSURANCE. 

Statute authorizing injured person or representatives on return of execution 
unsatisfied to maintain action against liability insurer, being in derogation of 
common law, must be strictly construed (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Special Term, New York County. 
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Action by the Royal Indemnity Company against the Travelers’ Insurance 
Company. From that part of an order of Special Term which denied defendant's 
cross-motion for judgment on the pleadings and granted in part plaintiff's 
motion for examination of defendant before trial, defendant appeals. 

Reversed, defendant’s crosss-motion granted, and plaintiff's motion for 
examination before trial denied. 

Argued before Martin, P. J., and Merrell, Townley, Glennon, and Unter- 
inyer, JJ. 

William J. Moran, of New York City (Louis P. Galli, of New York City, of 
counsel), for appellant. 

Barnett Cohen, of New York City (William E. Lyons, of New York City, 
of counsel), for respondent. 

MERRELL, Justice. 

The plaintiff issued a policy of workmen's compensation insurance to cover 
the employees of the Mack Engineering & Supply Company, Inc. The defendant 
issued to one Marvin R. Lasher its automobile liability policy. On November 
12, 1929, when both policies were in full force and effect, four employees of the 
Mack Company aforesaid were riding in one of the Mack Company's motor 
vehicles when a collision occurred between said motor vehicle and the motor 
vehicle owned by Lasher. The said employees elected to accept the benefit 
provided by the Workmen’s Compensation Law, and compensation awards wert 
made thereupon against the Mack Company and the plaintiff herein, as compensation 
insurance carrier. Said awards were thereupon paid to said employees by plaintiff 
herein. Some time subsequent to the date of the accident, Lasher, the defendant's 
assured, died. At the time of the accident one Ingles, an employee of Lasher, was 
operating Lasher’s motor vehicle which figured in the collision. The policy of insur- 
ance issued by defendant to Lasher by the terms thereof was extended to cover the 
chauffeur Ingles as an “assured.” The plaintiff herein brought suit against Ingles 
and recovered a judgment, and execution thereon was returned unsatisfied. Plaintiff 
insurance company thereupon brought this present action against the defendant 
insurance company under section 109 of the Insurance Law in which action judgment 
was demanded for $32,164.05, with interest from April 23, 1934, which amount is 
that recovered by the plaintiff against Ingles, and the date being the date of the 
judgment. The theory upon which the plaintiff brings this action under said section 
109 of the Insurance Law is that it became subrogated to the rights and remedies 
of the four injured employees upon payment of the awards granting compensa- 
tion. Paragraph thirteenth of the complaint alleges as follows: “That by virtue 
f the provisions of the policy of insurance issued by plaintiff to the Mack 
Engineering & Supply Company, Inc., securing compensation to the employees 
of the latter, as hereinbefore set forth and by virtue of the provisions of the 
Workmen’s Compensation Law of the State of New York, the awards of com- 
pensation to the said David Jackson, Robert Vallance, William C. Miller and 
William Vallance, and the payment thereof as hereinbefore set forth by thi 
plaintiff herein, acted as an assignment to this plaintiff of the causes of action 
existing in favor of the said David Jackson, Robert Vallance, William C. Miller 
and William Vallance against the aforesaid Earl Ingles.” 

{1, 2] Section 109 of the Insurance Law, pursuant to which the present 
action is brought, provides that upon the return of an execution unsatisfied, 
the injured person or, in the case of death, his or her personal representative 
may maintain with the same force and effect an action against the company 
issuing the policy to the person injured. The appellant cites the case of Knicker- 
bocker Ice Co. v. New York Indemnity Co., 140 Misc. 654, 655, 251 N. Y. S. 526, 
527, decided by Appellate Term, First Dept., as an authority in support of its 
contention that the plaintiff insurance company in this case was not a proper 
party plaintiff to institute the action under section 109 of the Insurance Law 
against the defendant. In the Knickerbocker Case, an action was brought by 
an employer of an injured person against the insurance carrier of the insolvent 
insured after certain payments had been made by said employer to the state 
under the Compensation Law. The Appellate Term dismissed the complaint in 
that action in the following per curiam opinion: “Section 109 of the Insurance 
Law (as amended by Laws of 1924, c. 639) does not require that policies of 
liability insurance must indemnify any others than the injured person or his 
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‘epresentatives against loss in case of the insured’s insolvency. It, therefore, has 
no application to this claim by the employer of the injured person for indemnifi- 
cation for the payment by the employer to the State of the contributions required 
by subdivision 8 and 9 of section 15 of the Workmen’s Compensation Law (as 
amended).” 

Shortly thereafter, the same question was presented in case of Metropoli- 
tan Casualty Ins. Co. of New York v. Union Indemnity Co., 141 Misc. 792, 793, 
253 N. Y. S. 324, 325, affirmed 229 App. Div. 827, 242 N. Y. S. 807 and 255 N. Y. 
591, 175 N. E. 326. In this case the court held as follows: 

“To afford prote¢tion to a person injured through the fault of another who 
was insured against liability, section 109 of the Insurance Law was enacted 
providing in effect that the insolvency of a person protected by liability insurance 
did not release the insurance carrier, and also providing that in case of such 
nsolvency ‘the injured person’ who had recovered judgment against the assured 
might maintain an action against the insurance corporation to recover the 
amount of such judgment, not exceeding the limit of the policy. 

“This statute, being in derogation of the common law, will be strictly con- 
strued. (Adams-Flanigan Co. y. Di Donato, 180 App. Div. 342 |167 N. Y. S. 
448]; affirmed 228 N. Y. 542 [126 N. E. 898].) * * * 

“It would be a forced construction to decide that section 109 of the Insur- 
ance Law applies to a right to maintain an action authorized by a subsequent 
‘nactment. It gives a right of action to an ‘injured Persof’ only.” 


This court in the case of Commercial Casualty Insurance Co. v. New Amster- 
dam Casualty Insurance Co., 239 App. Div. 914, 265 N. Y. S. 951, unanimously 
«firmed an order of the court below granting defendant’s motion for judgment 
u the pleadings, and thereafter denied leave to appeal to the Court of Appeals. 
id., 240 App. Div. 811, 266 N. Y. S. 920. In that case the complaint alleged that 
the defendant issued its automobile liability policy to one Roth. The plaintiff 
nad issued a similar policy to one Gertrude Horn insuring her automobile against 
accident. The automobile owned by Roth collided with the automobile owned 
by Horn which resulted in personal injuries to Kate and Louis Schreiber. In 
actions instituted jointly by the parties against Roth and Horn judgment was 
recovered. Execution on said judgment was issued against Roth, and due to 
his insolvency was returned unsatisfied. Plaintiff insurance company paid the 
iull amount of the judgment to the Schreibers and received assignments of said 
judgment. The complaint also set forth the provisions of the policy which 
defendant had issued to said Roth, which provisions were in conformity with 
section 109 of the Insurance Law. The defendant insurance company thereupon 
noved for judgment on the pleadings on the ground that the plaintiff insurance 
carrier was not the “injured person,” and that the assignment of the judgment 
to the plaintiff did not give the plaintiff any cause of action against the defend- 
ant insurance carrier. As stated above, the court at Special Term granted 
iefendant’s motion, and on appeal to this court the order of the court below 
was unanimously affirmed. Under the decisions above referred to, we think it is 
clear that the plaintiff could not maintain this action under section 109 of the 
Insurance Law, which section has been held by this court to be in derogation 
i the common law, and therefore must be strictly construed. Therefore the 
contention of the respondent, that it can maintain this action under section 109 
of the Insurance Law in the position of subrogee of the injured person, cannot be 
sustained. Furthermore, the contention of the respondent that under section 29 of 
the Workmen’s Compensation Law it, having paid the compensation awards, is sub- 
-ogated to the right and remedies of the injured employees against a third person, 
not in the same employ, who may have caused the injury for which compensation 
awards had been made and paid by such insurance carrier, thereby creating a 
statutory assignment of a personal injury claim in favor of the insurance com- 
pany, cannot be upheld in view of the clear provisions of section 109 of the 
Insurance Law under which this action was brought. Therefore, the order, so 
‘ar as appealed from, should be reversed, with $20 costs and disbursements, the 
eross-motion of defendant for judgment on the pleadings dismissing the com- 
plaint granted, and the.motion of the plaintiff for examination before trial should 
accordingly be denied. 

Order, so far as appealed from, reversed, with $20 costs and disbursements, 
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the motion of plaintiff for examination before trial denied, and the cross- 


motion of defendant for judgment dismissing the complaint granted. Order 
filed. All concur 


DRENNAN v. SUN INDEMNITY CO. OF NEW YORK. 
Supreme Court, Appellate Division, First Department. May 31, 1935. 
280 New York Supplement 723. 
1. INSUKANCE. 


Where insured :failed to comply with terms of automobile liability policy, prior 
to its expiration on May 10, by requesting extension of policy and paying additional 
premium, policy was not effective at time of accident on July 7, so as to render 
insurer liable for injuries (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Insurance policy is a “contract,” and its terms and conditions must be inter- 
preted and construed same as any other contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Injured person, bringing action against automobile liability insurer, had no 
greater rights than insured had in policy, and must be strictly held to terms and 
conditions thereof. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

4. INSURANCE. 

Insurer’s extension of credit to agent and agent's extension of credit to insured’s 
broker did not constitute extension of credit by insurer to insured, which would 
extend term of automobile liability policy, in view of installment payment indorse- 
ment attached to policy requiring that additional premium he paid before expiration 
of policy to extend term. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

5. INSURANCE. 

Condition in policy prescribing that insurer shall not be bound unless execu- 
tion of agent’s power shall be evidenced by written indorsement on policy, is of 
essence of agent’s authority, and consent or act of agent not so indorsed is void. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

6. INSURANCE. 

Where agent's authority is specifically limited by terms of policy, he has no 
right or power to waive conditions and provisions of policy relating to forfeiture 
and continuance of insurance. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

7. INSURANCE. 

Acts of former agent of insurer, after agency was terminated by notice to 
agent and by filing of certificate with state insurance department, could not constitute 
waiver or estoppel on part of insurer (Insurance Law, §§ 91-a, 142). 

(For other cases, see Insurance, Dec. Dig. § 375{[1].) 

\ppeal from Supreme Court, New York County. 

\ction by Florence Drennan, an infant over fourteen years of age, by her guard- 
ian ad litem, Margaret Drennan, against the Sun Indemnity Company of New 
York. From a judgment for plaintiff in the sum of $5,761.63, entered on a verdict, 
defendant appeals. 

Reversed, and complaint dismissed. 

\rgued hefore Martin, P. J., and Merrell, McAvoy, O'Malley, and Untermyer, 
1] 

_ Joseph F. Hanley, of New York City (Joseph F. Hanley, of New York City, 
of counsel; Louis A. Garbarini, of New York City, on the brief), 


el ; ; bar. f v ; for appellant. 
M. Elliott Gordon, of New York City, for respondent. 





Auto. | ‘Texas Indemnity Ins. Co. v. McLelland 


TEXAS INDEMNITY INS. CO. v. McLELLAND. No. 9538. 
Court of Civil Appeals of Texas. San Antonio. March 20, 1935. 
Rehearing Denied April 10, 1935. 
80 Southwestern Reporter (2d) 1101. 
INSURANCE 

Under automobile indemnity policy exempting insurer from liability for loss or 
damage while automobile was being operated by person under sixteen years of age, 
insurer held not liable to insured for failure to defend suits against insured arising 
out of collision occurring while insured’s fourteen year old son, although contrary 
to insurer’s instructions, was driving automobile. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

INSURANCE. 

Clause of automobile indemnity policy obligating insurer to defend suits against 
insured, even if groundless held not to require defense of suits against insured 
arising out of collision while automobile was being driven by insured’s fourteen 
vear old son, in view of provision excluding casualties arising while automobile 
was being driven by person under sixteen, and description of suits to be defended 
as those to recover damages on account of such happenings as are provided in 
liability clauses. 

(For other cases, see Insurance, Dec. Dig. § 51434.) 

3. INSURANCE. 

Regulation of state board of insurance commissioners requiring policies of 
indemnity against public liability and property damage to exclude liability of insured 
arising while automobile was being driven by person under fourteen years of age 
held not to enlarge coverage of policy fixing minimum age at sixteen, so as to 
impose liability on insurer for refusing to defend suits against insured arising out 
of collision occurring while insured’s fourteen year old son was driving. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

\ppeal from District Court, Cameron County; A. M. Kent, Judge. 

Action by A. M. McLelland against the Texas Indemnity Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Terry, Cavin & Mills and Joyce Cox, all of Galveston, for appellant. 

\bney & Whitelaw, of Brownsville, for appellee. 

Bickerr, Chief Justice. 

This is an appeal by Texas Indemnity Insurance Company from a judgment 
in favor of A. M. McLelland for $1,205.75, adjudged under an automobile indemnity 
insurance policy, by reason of the alleged wrongful refusal of the company to 
defend two suits against him and to pay for damage to his automobile. The 
correctness of the judgment of the trial court depends upon whether the asserted 
liability was excluded by the terms of the policy, particularly, the age exclusion 
clause. 

Texas Indemnity Insurance Company issued to A. M. McLelland, as the insured, 

policy of automobile indemnity insurance, which became effective on November 

. 1930, and which contained the following provisions here pertinent, to wit: 

‘This policy is made and accepted subject to the provisions, exceptions, condi- 
tions and warranties set forth herein or endorsed hereon. * * * 


“Schedule of Perils * * * (J) Collision or upset. (Definition follows.) (K) 
Property damage. (Definition follows.) (1) Liability. Legal liability imposed 
hy law upon the assured on account of bodily injuries, including death at any time 
resulting therefrom, caused by the ownership, maintenance or operation of the auto- 
mobile described herein, accidentally suffered or alleged to have been suffered while 
this policy is in force by any person or persons. * * * 

“General Conditions. * * * Unless otherwise provided by agreement in writing 
added hereto, this company shall not be liable for loss or damage, * * * (age limit 
of driver), (d), in connection with the perils of collision or upset, property damage 
and liability only, while the automobile described herein is being operated by any 
person under the age limit fixed by law, or, in any event, under the age of sixteen 
years, 


“Indemnity for loss. The company hereby agree to defend in the name of and 
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on behalf of the assured any suits, even if groundless, brought against the assured 
to recover damages on account of such happenings as are provided in the property 
damage and liability peril clauses herein. * * *” 

The board of insurance commissioners of the state of Texas promulgated on 
November 10, 1930, an amendment to the regulations applicable to such policies of 
insurance, providing as follows, to wit: “General rules. Exceptions, limitations and 
additions. * * * Policies issued to cover public liability and property damage, or 
employers’ liability shall exclude from their coverage any liability of the assured, 
* * * (c) while being operated by any person under the age limit fixed by law, or 
under the age of fourteen years in any event.” 

On December 12, 1930, Randall McLelland, age fourteen, the son of the insured, 
without the latter’s consent and contrary to his instructions, drove the automobile 
covered by the policy. In the course of that pleasure drive, the car, while being 
driven by Randall McLelland, was in a collision, and two other children were 
thereby seriously injured. 

Separate suits instituted on behalf of the injured children against A. M. 
McLelland seeking to recover damages for the injuries sustained by them. In each 
case the district court peremptorily instructed the jury to return a verdict in favor 
of McLelland. The judgment in one case was affirmed by this court. Holland vy. 
McLelland, 72 S.W.(2d) 413. There was no appeal from the judgment in the other 
case. Thus, both cases were finally disposed of favorably to McLelland. 

Texas Indemnity Insurance Company denied any liability under the policy and 
refused to defend either of the suits against Mcl.elland on the ground that the 
automobile was being driven at the time of the collision by one under the age of 
sixteen years. 

There is no dispute as to the propriety, reasonableness, or amount of the 
expenses incurred and paid by McLelland in connection with the defense of the 
two suits or in connection with the damage to his automobile. 

{1, 2] The policy having limited the company’s liability, with respect to indem- 
nity for loss or damage from collision or upset, property damage, and public liabil- 
ity, and having excluded from the liability casualties arising while the automobile 
was driven by any person under sixteen years of age, there was no obligation upon 
the part of the company to defend a suit against the insured for damages for per- 
sonal injuries or to pay the insured for property damage to his automobile resulting 
from a collision or upset of the automobile while being driven by the unauthorized 
fourteen year old son of the insured. The contract expressly recited that it was 
made and accepted subject to all of the provisions, exceptions, conditions, and 
warranties contained in it. The perils for which indemnity was promised were 
defined. And the general condition was added that the company should not be 
liable for loss or damage in connection with the defined perils of collision or upset, 
of property damage, or of liability to others, while the car was being operated by 
any person under sixteen years of age. These provisions exclude entirely from the 
liability any of the described perils that might arise while the car was being driven 
by any one under the specified age. The fact that the fourteen year old son of the 
insured was unauthorized to drive the car at the time is immaterial for the contract 
excluded liability if at the time it was driven by “any person” under sixteen years 
of age. Nor does the clause obligating the company to defend suits against the 
insured, “even if groundless,” enlarge the liability, for the suits so agreed to be 
defended are immediately described as being those that may be brought against the 
insured “to recover damages on account of such happenings as are provided in the 
property damage and liability peril clauses herein.” The provisions of the contract 
are clear and unambiguous. They do not impose, but, upon the contrary, clearly 
exclude, the liabilities sought to be imposed upon the insurer. A&tna Life Ins. 
Co. v. Tyler Box & br. Co. (Tex. Civ. App.) 149 S.W. 283; American Ind. Co. v. 
Jadge (Tex. Civ. App.) 73 S.W.(2d) 574; Cullen et al. v. Travelers’ Ins. Co., 214 
Wis. 467, 253 N. W. 382; Fidelity & Casualty Co. v. Palmer Hotel Co., 179 Ky. 518, 
200 S. W. 923, L. R. A. 1918C, 808; Interstate Cas. Co. v. Martin (Tex. Civ. App.) 
234 S. W. 710; Kilby Car Co. v. Georgia Casualty Co., 209 Ala. 356, 96 So. 319; 
Maryland Casualty Co. v. Texas Fireproof Storage Co. (Tex. Civ. App.) 69 S.W. 
(2d) 826; Mitzner et al. v. Fidelity & Cas. Co., 94 Ind. App. 362, 154 N. E. 881; 
Royal Ind. Co. y. Schwartz (Tex. Civ. App.) 172 S. W. 581; Sears v. Illinois 
Indemnity Co., 121 Cal. App. 211, 9 P.(2d) 245. 
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[3] The regulation of the state board of insurance commissioners, requiring that 
policies of indemnity against public liability and property damage shall exclude 
from their coverage any liability of the insured with respect to the covered automo- 
bile while it is being driven by any person under the age of fourteen years in any 
event, does not require that such a contract shall include liability of the insured as 
to the automobile while it is being driven by all persons fourteen years of age or 
older. The provision is one of exclusion, not of inclusion. It requires the policy 
to exclude risks on an automobile while it is driven by any one under fourteen 
years of age: it does not require the policy to include risks defined by any fixed 
age. The policy contract may, therefore, define its liability in this regard by fixing 
the minimum age at sixteen or any other age above fourteen. The age exclusion 
clause in this policy was, therefore, unaffected by the regulation of the commission 
and was valid. 

The judgment of the district court is reversed, and judgment is here rendered 
that appellee take nothing. 

GRASSO vy. CANNON BALL MOTOR FREIGHT LINES et al. No. 1832—6671. 
Commission of Appeals of Texas, Section A. April 3, 1935. 
81 Southwestern Reporter (2d) 482. 
2. INSURANCE. 

Surety on bond furnished by motor carrier of freight as required by statute 
could not be sued by third party, injured as result of insured‘s negligence, for 
damages sustained until judgment had-been recovered against insured (Vernon's 
Ann. Civ. St. art. 911b, § 13). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

On issue whether insured and surety can be joined in same action by third 
party to recover for insured’s negligence under statute which required motor 
carricr of freight to furnish bond, where statute previously enacted, which 
contained substantially same language as subsequent statute, but which regu- 
lated liability of bus operators, disclosed intention that surety and operator 
should not be joined in same action, court could conclude that Legislature 
intended both statutes to be given same meaning and construction as regards 
‘ioinder of parties (Vernon’s Ann. Civ. St. arts. 91la, 911b, §§ 11, 13). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

8. INSURANCE. 

Under statute requiring motor carriers of freight to furnish bonds, joinder 
of insurer and operator in same action by third party to recover for operator’s 

‘vligence Jield error, notwithstanding multiplicity of suits is avoided thereby, 
since statute makes insurer liable only for payment of judgment obtained 
against operator (Vernon’s Ann. Ciy. St. arts. 91la, 911b, §§ 11, 13). 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


Error to — rt of Civil Appeals of Fourth Supreme Judicial District. 

Action by Volker Grasso against the Cannon Ball Motor Freight Lines and 
another. To review a judgment of the Court of Civil Appeals [59 S.W.(2d) 337] 
which reversed and remanded a judgment in favor of plaintiff, he brings error. 

Affirmed. 

Perry J. Lewis, H. C. Carter, Champe G. Carter, and Randolph L. Carter, 
all of San Antonio, for plaintiff in error. 
_ _Eskridge & Groce and George S. Rice, Jr., all of San Antonio, for defendants 
im error. 

Critz, Commissioner. 


This suit was filed in the Thirty-Seventh district court of Bexar county, 
by Volker Grasso, plaintiff in error here, against Cannon Ball Motor 

Fre reight Lines, and Unive rsal Casualty Company to recover damages. for personal 
injuries alleged to have been sustained by Grasso as the result of the negligence 
of Cannon Ball Motor Freight lines. It appears that Grasso lost his arm as a 
csult of the accident. At the time of the accident, the freight line was operating 
as a common carrier of freight for hire under a-certificate of convenience duly 
‘ssued by the Railroad Commission of Texas. The freight line answered to the 
nerits of the case. The casualty company filed in due order its plea in abate- 





1158 The insurance Law Journal, Vol. 85 [| Nov., 1935 


ment complaining of the attempt to join it in the same suit against the freight 
line. The plea in abatement was overruled by the trial court and the case sub- 
mitted to a jury upon special issues. Based on the answers of the jury to the 
issues submitted, the trial court entered a judgment for Grasso against the 
freight line and the casualty company. On appeal by the freight line and the 
casualty company, this judgment was reversed and the cause remanded. (Tex. 
Civ. App.) 59 S.W.(2d) 337. Grasso brings error. 


The most important law question involved in this appeal is whether in cases 
ef this kind the surety on the insurance bond required by the statute here 
involved can be joined as a defendant in the suit against the principal. On this 
question our Courts of Civil Appeals have conflicted. It is not necessary to 
name the Courts of Civil Appeals that have taken one side or those that have 
taken the other; it is sufficient to say that such courts have conflicted. It is our 
purpose in this opinion to definitely and finally settle the law question involved, 
as well as the conflict. 

It is our opinion that the trial court erred in not sustaining the plea in abate- 
ment raising the issue of misjoinder filed by the casualty company. It is also 
our opinion that the petition of the plaintiff in the district court stated no cause 
of action against the casualty company, and, as to such company, such petition 
was subject to a general demurrer. This conclusion is based on the terms of 
the statute governing the matter under consideration. In this connection it will 
be noted that the insurance policy here involved was issued to the freight line 
and placed on file with the Railroad Commission in compliance with the laws of 
this state as set out and contained in section 13 of article 911b, Vernon’s Ann 
Ciy. St. (vol. 2). The statute in question reads as follows: 

“Sec. 13. Before any permit or certificate of public convenience and neces- 
sity may be issued to any motor carrier and before any motor carrier may law- 
fully operate under such permit or certificate as the case may be, such motor 
carrier shall file with the Commission bonds and/or insurance policies issued by 
some insurance company including mutuals and reciprocals or bonding company 
authorized by law to transact business in Texas in an amount to be fixed by the 
Commission under such rules and regulations as it may prescribe, which bonds 
and insurance policies shall provide that the obligor therein will pay to the 
extent of the face amount of such insurance policies and bonds all judgments 
which may be recovered against the motor carrier so filing said insurance policies 
and bonds, based on claims for loss or damages from personal injury or loss of, 
or injury to property occurring duing the term of said bonds and policies and 
arising out of the actual operation of such motor carrier, and such bonds and policies 
shall also provide for successive recoveries to the complete exhaustion of the face 
amount thereof and that such judgments will be paid by the obligor in said 
bends and insurance policies irrespective of the solvency or insolvency of the 
motor carrier, provided, however, such bonds and policies shall not cover personal 
injuries sustained by the servants, agents or employees of such motor carrier. 
Provided further that in the event the insured shall abandon his permit or cer- 
tificate and leave the State, a claimant, asserting a claim within the provisions 
«f said bonds or policies, may file suit against the sureties executing such bond 
or the company issuing such policies in a court of competent jurisdiction without 
the necessity of making the insured a party to said suit. Provided, however, that 
the Commission shall not require insurance covering loss of or damage to cargo 
1. amount excessive for the class of service to be rendered by any motor carrier 
ach such motor carrier shall, on or before the date of the expiration of the 
term of any policy or bond so filed by him, file a renewal thereof, or new bonds 
or policies containing the same terms and obligations of the preceding bonds 
and policies, and shall each vear thereafter on or before the expiration date of 
the existing bonds and policies, file such renewal policies and bonds so as to 
provide continuous and unbroken protection to the public having legal claims 
against such motor carrier, and in the event such renewal bonds and policies are 
not so filed, the Commission, after notice to the motor carrier, and hearing. 
may, within its discretion if it shall find and determine that the ends of justice 
will be better subserved thereby, cancel such permit or certificate for failure to 
furnish and provide such bonds or insurance as herein required. 


“Each motor carricr shall also protect his employees by taking out work- 
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men’s compensation insurance, either as provided by the Workmen's Compensa- 
tion Laws of the State of Texas, or in a reliable insurance company authorized 
to write workmen’s compensation insurance approved by the Commission. (Acts 
1929, 41st Leg., p. 698, ch. 314, as amended Acts 1929, 41st Leg., 2nd C. S., p. 38, 
ch. 24; Acts 1931, 42nd Leg., p. 480, ch. 277; Acts 1933, 43rd Leg., p. 135 ch. 65.)” 

At this point we deem it expedient to also quote section 11 of article 91la 
f the same statutes above mentioned. That statute reads as follows: 

“Sec. 11. The Commission shall, in the granting of any certificate to any 
motor bus company for regularly transporting persons as passengers for com- 
pensation or hire, require the owner or operator to first procure liability and prop- 
erty damage insurance from a company licensed to make and issue such insur- 
ance policy in the State of Texas, covering each and every motor propelled 
vehicle while actually being operated by such applicant. The amount of such 
policy or policies of insurance shall be fixed by the Commission by general order 
or otherwise, and the terms and conditions of said policy or policies covering 
said motor vehicle are to be such as to indemnify the applicant against loss by 
reason of any personal injury to any person or loss or damage to the property 
any person other than the assured and his employees. Such policy or policies 
shall furthermore provide that the insurer will pay all judgments which may be 
recovered against the insured motor bus company based on claims for loss or 
damage from personal injury or loss of, or injury to, property occurring during 
the term of the said policy or policies and arising out of the actual operation of 
such motor bus or busses, and such policy or policies shall also provide for suc- 
cessive recoveries to the complete exhaustion of the face amount thereof, and 
that such judgment will be paid by the insurer irrespective of the solvency or 
insolvency of the insured. Such liability and property damage insurance as 
required by the Commission shall be continuously maintained in force on each 
and every motor propelled vehicle while being operated in common carrier 
service. In addition to the insurance hereinabove set forth, the owner or oper- 
ator shall also protect his employees by taking out workmen's compensation 
insurance either as provided by the Workmen’s Compensation Laws of the State 

Texas or in a reliable insurance company approved by the Railroad Com- 
saline of the State of Texas. The taking out of such indemnity policy or 
policies shall be a condition precedent to any operation and such policy or 
policies as required under this Act (Art. 91la; P. C. art. 1690a), shall be approved 
and filed with the Commission and failure to file and keep such policy or policies 
in force and effect as provided herein shall be cause for the revocation of the 
certificate and shall subject the motor se: company so failing to the penalties 
prescribed herein. (Acts 1927, 40th Leg., 399, ch. 270.)” 

_ It will be noted that section 11 of nord 9lla was enacted by a Legislatur: 
prior to the one which enacted section 13 of article 911b. It will also be noted 
that section 11, supra, applies to motorbusses, that is, carriers of passengers, 
while section 13, supra, applies to motor carriers of freight. Why we have seen 
fit to quote both of these statutes will appear later in this opinion. 

JEN 2| A careful reading of section 13, supra, discloses that the obligation 
i the insurance contract by such statute required is only to pay “judgments,” 
ot to pay damages resulting from the negligence of a truck operator. In this 
connection we call attention to the fact that such statute in unambiguous terms 
nly requires the insurance carrier to “* * * pay * * * all judgments which may 
be recovered against the motor carrier, based on ‘claims for loss or damages 
trom personal injury or loss of, or injury to property, * * * arising out of the 
actual operation of such motor carrier. * * * ” (Italics ours.) In this regard the 
statute by express words, and all fair implications to be drawn from the express 
words used, makes the basis of a suit by an injured party against the insurance 
‘ompany a “judgment” against the truck operator, and no authority for a suit 
axainst such insurance company is authorized or has any basis whatever unless 
and until there is a judgment. Under the very terms of the statute, a suit filed 
against the insurance company by an injured third party before there is a judg- 
ment against the truck owner is a suit without basis in law, and, as to the 
surance company, the plaintiff's petition would not only constitute a misjoinder 


} 


where the insurance carrier and the truck owner are joined in the same suit, but 
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the suit as against the insurance carrier would be subject to a general demurrer 
because no.cause of action can be alleged against it except on a judgment. 

[3] There is another reason why we think this plea of misjoinder should have 
been sustained. \When we come to examine the legislative history of the two 
statutes above quoted, we think such history demonstrates a conclusive legislative 
intent not to allow insurance companies executing bonds thereunder to be sued in 
the same suit with the motor owners or operators. In this connection it will be 
noted that the provisions of section 11, supra, in so far as the misjoinder question 
under discussion here is concerned, are in substantially the same language as the 
provisions of section 13, supra, under which this suit was brought. We therefore 
ought to conclude that the Legislature intended the two statutes to be given the 
same meaning and construction in that particular regard. 

[8, 9] Some of the courts of civil appeals in cases involving these statutes have 
held that the joinder of the insurance company in the same suit with the insured 
should be permitted in order to avoid a multiplicity of suits. Such holding is error. 
Joinder for the purpose of avoiding a multiplicity of suits should not be allowed 
in cases like this where the insurance company is neither a necessary nor a proper 
party. 

[10] The plaintiff, Grasso, pleaded and proved in the trial court that the freight 
line was insolvent, and had been adjudged a bankrupt before the time of the trial. 
Counsel for Grasso contends that these facts should authorize the joinder of the 
freight line and the insurance company in the same suit. It is evident from our 
holding above that this contention should be overruled. Under the contract pro- 
vided by section 13, supra, the basis of a cause of action against the insurance com- 
pany is a judgment against the truck owner. Whether the truck owner be solvent 
or insolvent is not the test. The insurance company is bound as the statute pro- 
vides its contract of insurance shall bind it. The contract binds it alone on a judg- 
ment. 

In connection with the above, it will be noted that section 13, supra (Vernon's 
\nn. Civ. St. art. 911b, § 13), provides: “ * * * Provided further that in the event 
the insured shall abandon his permit or certificate and leave the State, a claimant, 
asserting a claim within the provisions of said bonds or policies, may file suit 
against the sureties executing such bond or the company issuing such policies in a 
court of competent jurisdiction without the necessity of making the insured a party 
to: said suit. * * ** 

The above statutory sitpulation makes no provision that the insurance company 
can be sued with the insured if the insured is insolvent or has been declared a bank- 
rupt. In fact, it makes no provision for suing the two together at all. It merely 
provides that the insurance company can be sued alone in instances where the 
insured “shall abandon his permit or certificate and leave the State.” No such case 
is presented here. 

It appears from the record that this case was submitted to a jury on 15 special 
issues. Some of these issues submitted questions relative to the alleged negligence 
of the freight line, while others submitted questions relative to Grasso’s alleged 
contributory negligence. The fifteenth question submitted the issue of the amount 
of Grasso’s damages. As bearing directly on the fifteenth question we here quote 
from the charge, including the jury’s answer: 

“If, in response to the foregoing question, you have answered that the defend- 
ant’s truck was operated in a negligent manner, and that such negligence, if any, 
caused the injury to the plaintiff, and if you have also answered that the plaintiff 
was not guilty of negligence, contributing to the accident, then you will answer the 
following question; otherwise, you need not answer the following question: 

“15. What amount of damages, if any, would, if paid now, reasonably compen- 
sate the plaintiff, Volker Grasso, for the injuries, if any, sustained by him which are 
shown by the evidence? 

“Answer, stating amount. 

“We, the jury, answer: $7,500.00.” 


The Court of Civil Appeals holds that it was reversible error to submit to the 
jury the above-quoted preliminary instruction preceding question No. 15, because 
same was a general charge, and operated to inform the jury of the legal effect of 
their answers. 

{11, 12] Counsel for Grasso contend that it is the law of this state that is not 





Auto. | Moxon et al. v. Ray et al. 1161 


reversible error to instruct a jury to the effect that affirmative or negative answers 
to certain questions will relieve them of the duty of answering certain other ques- 
tions. We agree to this contention in some instances. In spite of this, it is certainly 
not proper for the court to tell the jury the ultimate result of all of their answers 
in submitting a case on special issues. In our opinion, the instruction preliminary 
to question No. 15, supra, in effect did exactly that. It will be noted that the instruc, 
tion directed the jury that if they convicted the defendant of negligence and acquit- 
ted the plaintiff of contributory negligence, to find the amount of the plaintiff’s dam- 
ages, otherwise not. Such an instruction clearly told the jury that they must find 
the defendant guilty of negligence, and the plaintiff not guilty of contributory neg- 
ligence, in order for the plaintiff to recover. Such a charge is undoubtedly in viola- 
tion of our special issue statutes. It was a general charge, and informed the jury 
of the result of all of their answers. On another trial the issue of damages should 
be submitted without the above-quoted preliminary instruction. 

The judgment of the Court of Civil Appeals which reverses the judgment of 
the trial court and remands the cause for a new trial is affirmed 

Opinion adopted by the Supreme Court. 


MOXON et al. v. RAY et al. No. 1829—6465. 
Commission of Appeals of Texas, Section A. April 3, 1935. 
81 Southwestern Reporter (2d) 488. 
2. INSURANCE. 

Although liability policies written under statute governing motorbuses inures 
to benefit of injured third person, his right of action thereon does not arise or 
accrue until he obtains final judgment against insured (Vernon’s Ann. Civ. St. art. 
91a, § 11). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Error to Court of Civil Appeal of Seventh Supreme Judicial District. 

Suit by L. Moxon, by his next friend, against E. E. Ray and another. A 
judgment for plaintiff was reversed by the Court of Civil Appeals [56 S.W.(2d) 
469], and plaintiff brings error. 

Affirmed. 

Thomas & McDonald, of Big Spring, for plaintiff in error. 

Touchstone, Wight, Gormley & Price, of Dallas, for defendant in error. 

Critz, Commissioner. 

The opinion of the Court of Civil Appeals in this case is reported in 56 
S.W.(2d) 469. In the case of Kuntz vy. Spence, 67 S.W.(2d) 254), this section of 
the commission adopted Judge Martin's opinion in the instant case. The opinion 
in the Kuntz Case, supra, settles the issue of misjoinder in this case in accordance 
with the views expressed by Judge Martin’s opinion. No good can be accomplished 
by further discussion here. 

It will be noted that the opinion of the Court of Civil Appeals in the instant 
case contains the following statement: “The Monzingo v. Jones Case [(Tex. Civ. 
App.) 34 S.W.(2d) 662], supra, construes a policy required by law to be taken out 
by motorbus operators and by statute is required to be so written as to give the 
injured party an affirmative right of action thereon.” 

[2] Monzingo v. Jones (Tex. Civ. App.) 34 S.W.(2d) 662, holds that an insur- 
ance company which has issued an insurance policy to a bus operator under the 
provisions of section 11 of article 91la, Vernon’s Ann. Civ. St. (volume 2), can 
be sued on such policy in a damage suit for negligence against the insured. We 
do not construe the above-quoted portion of the opinion of the Court of Civil 
Appeals in the instant case as upholding that ruling. Volker Grasso v. Cannon Ball 
Motor Freight Lines et al., 81 S.W.(2d) 482, this day decided by this section of 
the commission. It is true that a policy written under the provisions of section 
ll, supra, inures to the benefit of an injured third party, but his right of action 
thereon does not arise or accrue until he has obtained a final judgment against the 
insured. See Grasso v. Cannon Ball Motor Freight Lines et al., supra, for a full 
discussion of this question. 

The judgment of the Court of Civil Appeals, which reversed the judgment 
of the district court, is affirmed. 

Opinion adopted by the Supreme Court. 
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AMERICAN FIDELITY & CASUALTY CO,, Inc. v. MCCLENDON, Chief 
Justice, et al. No. 1830—6547 
Commission of Appeals of Texas, Section A. April 3, 1935. 
81 Southwestern Reporter (2d) 493 
INSURANCE. 


Statute requiring liability policies covering motorbuses, like similar statute 
governing motor carriers, he/d not intended to make insurer primarily liable to third 
persons, and hence, in injured passenger’s action against motorbus operator, 
insurer's plea of privilege was erroneously overruled, since insurer was not 
proper party (Vernon’s Ann. Civ. St. arts. 91la, 911b, §§ 11, 13, and art. 1995, 
subds. 4, 29a). 

(For other cases, see Insurance, Dec. Dig. § 624[8].) 

Original petition by the American Fidelity & Casualty Company, Inc., for a writ 
of mandamus against James W. McClendon, Chief Justice, and others, to compel 
respondents, as members of the Court of Civil Appeals for the Third District, to 
certify certain questions of law involved in a suit brought by Charles F. Newman 
against the relator and another, wherein an order overruling the relator’s plea of 
privilege was affirmed by the respondent court [60 S.W.(2d) 482]. 

Writ granted in accordance with opinion. 

A. E. Wood, J. W. Wheeler, and Dan Moody, all of Austin, for relator. 

GERMAN, Commissioner. 

In this action the relator seeks a mandamus to require the honorable Court of 
Civil Appeals for the Third Supreme Judicial District of Texas at Austin to 
certify to this court for determination certain questions of law involved in the case 
of American Fidelity & Casualty Company, Inc. v. Charles F. Newman, 60 
S.W.(2d) 482, 483, in which an opinion has recently been rendered. 

The suit was originally brought in the district court of Caldwell county, Tex., 
by Charles F. Newman, as plaintiff, against G. J. Merritt and American Fidelity & 
Casualty Company, Inc., as defendants. The plaintiff alleged that he sustained an 
injury, through the negligence of the defendant Merritt, his agents, servants and 
employees, while he (the plaintiff Newman) was traveling as a passenger on a 
motorbus operated by the defendant G. J. Merritt; that the American Fidelity & 
Casualty Company, Inc., was the carrier of the liability and property damage insur- 
ance of the defendant Merritt as the operator of such motorbus; and that said 
American Fidelity & Casualty Company, Inc., had issued to the defendant Merritt 
and filed with the Railroad Commission of Texas a policy of liability and property 
damage insurance, under the provisions of section 11, chapter 270, Acts of the 
Regular Session of the Fortieth Legislature (Vernon’s Ann. Civ. St. art. 91la, § 
11), covering the motorbus operated by the defendant Merritt and on which the 
plaintiff, Newman, was riding as a passenger at the time of his claimed injury. In 
making the American Fidelity & Casualty Company, Inc., a party defendant in 
the. suit, the plaintiff, Charles F. Newman, asserted that said American Fidelity 
& Casualty Company, Inc., was, by reason of said contract of insurance, liable to 
him for the damages he had suffered as a result of said alleged injuries. 

The American Fidelity & Casualty Company, Inc., filed a plea of privilege in 
said case, claiming its right to be sued in the county of its residence, which was 
alleged to be Dallas county, Tex. The plea of privilege conformed to the statutes 
governing such a pleading. 

The plaintiff, Charles F. Newman, filed a controverting affidavit, alleging that 
the American Fidelity & Casualty Company, Inc., had issued to the defendant 
Merritt a policy of liability and property damage insurance under the terms of 
section 11, chapter 270, Acts of the Regular Session of the Fortieth Legislature ; 
and claiming that the American Fidelity & Casualty Company, Inc., was, by reason 
of said policy of insurance, a necessary and proper party to the suit of Charles 
Fk. Newman against the defendant G. J. Merritt, and that the district court of 
Caldwell county had venue by reason of subdivision 4 of article 1995, Revised Civil 
Statutes of Texas 1925, and by reason of section 2, chapter 72, Acts of the First 
Called Session of the Fortieth Legislature (subdivision 29a, art. 1995, Vernon’s 
Ann. Civ. St.). 

It is not necessary to set out the provisions of the policy of insurance, but it is 
sufficient to say that it was executed in compliance with section 11 of article 91la 
of what is known as the Motor Bus Act. 
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The plea of privilege was overruled, and the judgment of the trial court was 
affirmed by the Court of Civil Appeals. The gist of the opinion of the court is 
disclosed by the following language: 

“The first issue presented is whether appellant is, under subdivisions 4 and 29a 
of article 1995, Vernon’s Ann. Civ. St., a proper or necessary party to appellee’s suit. 
If so, the Caldwell county district court had jurisdiction over appellant. If not, 
appellant’s plea should have been sustained. This in turn depends upon whether 
appellant’s undertaking was a liability policy or merely an indemnity policy; that is, 
whether appellant was primarily liable for the damages sustained, or was liable only 
as indemnitor to repay to Merritt what he was compelled to pay out as such 
damages after final judgment against him. 

“While said policy did provide, among other things, that appellant would not 
be liable thereunder ‘until a final judgment shall have been recovered against the 
assured, it indemnified the assured against loss imposed by law resulting from 
claims upon the assured, and stipulated that the policy was written pursuant to the 
provision of the Motorbus Act above referred to; and that its liability was to be 
fixed in keeping with the provisions of subdivision 11 of said act, anything in the 
policy to the contrary notwithstanding. Clearly, therefore, appellant’s liability is 
determinable under the provisions of subdivision 11 of said Motorbus Act. 

“We do not deem any extended discussion of this issue necessary. The express 
language of the act itself requires ‘the owner or operator to first procure liability 
and property damage insurance’ before permit to operate is authorized to be granted 
by the Railroad Commission. It also provides that ‘such policy or policies shall 
furthermore provide that the insurer will pay all judgments which may be recovered 
against the insured * * * on claims for loss or damage from personal injury * * * 
aud that such judgment will be paid by the insurer irrespective of the solvency or 
insolvency of the insured.’ These provisions of the statute both as a matter of law 
and by the express terms of the policy itself are to be read into the policy. It is 
clear, we think, that such provisions fix not only a primary but an absolute liability 
on the insurer, not merely to indemnify the assured against what he might be 
compelled to pay out after judgment, but to itself pay such judgment or claim 
regardless of whether the insured motorbus owner had or could pay same; and 
that this protection clearly inured to the benefit of the injured party.. That being 
true, appellant was a proper party to appellce’s suit in Caldwell county.” 

It will be observed that the honorable Court of Civil Appeals predicates its 
holding upon these propositions: 

(a) That the terms and provisions of the statute are to be read into the insur- 
ance policy and will determine the nature of the liability. 

(b) That the provisions of the statutes which are imported into the policy “fix 
not only a primary but an absolute liability on the insurer, not merely to indemnify 
the assured against what he might be compelled to pay out after judgment, but 
to itself pay such judgment or claim regardless of whether the insured motorbus 
owner had or could pay same; and that this protection clearly inured to the benefit 
of the injured party.” 

(c) That by reason of the foregoing the insurance company was a proper party 
to the suit. 

Relator alleges that this decision is in conflict with the decisions of the Court 
of Civil Appeals for the Fourth Supreme Judicial District in Cuellar v. Moore, 55 
S.\W.(2d) 244: Lander et al. v. Jordan, 59 $.W.(2d) 959; Cannon Ball Motor 
Freight Lines et al. v. Grasso, 59 S.W.(2d) 337, 339; and American Fidelity & 
Casualty Company, Inc. v. Jones Transfer and Storage Company, 46 S.W.(2d) 
1054; and with the decision of the Court of Civil Appeal for the Seventh Supreme 
Judicial District in Ray et al. v. Moxon et al., 56 S.W.(2d) 469. 

In the cases of Cuellar v. Moore, Lander et al. v. Jordan, and Ray et al. v. 
Moxon et al., the insurance policies were not issued under or in pursuance of either 
section 11, art. 91la, or section 13, article 911b, Vernon’s Ann. Civ. St. The question 
{ whether or not the terms of said statutes were a part of the policies and should 
govern was not involved. Apparently in each of these cases the question decided 
was that, by reason of the “no action clause” in the respective policies, there was 
no primary liability against the insurer in favor of a third party. It is therefore 
obvious that there is no conflict between these decisions and the one here in question. 

In the case of American Fidelity & Casualty Company v. Jones Transportation 
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& Storage Company a different question was involved. There the question of 
primary liability injured parties was not involved, but apparently the sole question 
decided was that the liability of the insurance company under its contract to the 
insured was payable in the county of the insurance company’s domicile, and not in 
the county where the injury occurred; and that venue was determined by that 
circumstance. 

This leaves the question of conflict limited to the one case of Cannon Ball 
Motor Freight Lines v. Grasso. We have reached the conclusion that the 
decision of the honorable court of Civil Appeals in question is in conflict with 
the decision in the Grasso Case. In the Grasso Case the policy was issued under 
and in pursuance of section 13 of article 911b relating to motor carriers, while 
in the case in question the policy was issued under the provisions of section 11 
of article 91la relating to motorbusses. The policies appear to be in all material 
respects substantially the same. In the Grasso Case the casualty company was 
made a party to the suit brought by Grasso against Cannon Ball Motor Freight 
Lines, the insured, the negligence of which it was alleged caused the injury to 
the plaintiff. The casualty company filed a plea in abatement, setting up a 
misjoinder of parties and causes of action. This plea was overruled by the trial 
court. To uphold the ruling in the Court of Civil Appeals, it was contended that 
the casualty company was a proper party to the suit, because under the statute 
there was a primary liability against it in favor of the injured party. The Court 
of Civil Appeals held that the casualty company was not a proper or necessary 
party to the suit, and for that reason the plea in abatement should have been 
sustained. While the court apparently based its decision upon its prior holding 
in the case of Cuellar vy. Moore, supra, yet it recognized that the terms of the 
statute were a part of the policy, and went further and held that the statute 
did not create a direct liability in favor of the third party. The decision of the 
court in this record is as follows: 

“Appellees in their reply to appellants’ second proposition raise the question 
that the alleged negligent party, being a common carrier for hire and by the 
provisions of article 911b, § 13, Vernon’s Ann. Civ. St., is required to carry 
casualty insurance before it can secure a certificate of public convenience and 
necessity, and that such policy is required to be filed with the Railroad Com- 
mission of Texas; and allege that these are sufficient facts to take this case out 
of the general rule announced in the case of Cuellar v. Moore. 

“Section 13, art. 911b, provides, among other things: ‘That the obligor therein 
(meaning insurance policy) will pay to the extent of the face amount of such 
insurance policies and bonds all judgments * * * that such judgments will be 
paid by the obligor in said bonds and insurance policies irrespective of the 
solvency or insolvency of the motor carrier. * * * Provided further that in the 
event the insured shall abandon his permit or certificate and leave the State, a 
claimant, asserting a claim within the provisions of said bonds or policies, may 
file suit against the company * * * without the necessity of making the insured 
a party to said suit.’ 

“It seems to us that a fair construction of this statute would be that the 
insurance company would only become liable after the amount of injury and 
damages had become fixed in a final judgment, except where the alleged negli- 
vent party had abandoned his permit or certificate and left the state, in which 
event the injured party could file suit directly against the insurance company 
without the necessity of making the insured a party to the suit. There is noth- 
ing in the statute which would make the insurance company directly responsible 
to third parties, with the one exception expressly set forth.” 

On motion for rehearing the court made the following additional comment: 

“The only remaining question is, Did the Legislature in passing section 13, 
art. 911b, Vernon’s Annotated Statutes, intend that injured parties should have 
a right to join insurance companies in suits against truck lines for damages? 
Article 911b, dealing with truck lines, was passed by the Forty-First Legislature 
in 1929 (chapter 314). Article 91la, dealing with bus companies, was passed by 
the Fortieth Legislature in 1927 (chapter 270). The two articles are almost 
identical. It is a reasonable deduction that article 911b was largely copied from 
article 911a. When article 91la (then House Bill No. 50) was before the Senate, 
an amendment was adopted which read as follows: ‘The motor bus company 
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and the insurance company carrying the insurance required by this Section may 
be sued jointly in any action for damages arising from injury to person or 
property through the operation of any such motor bus or motor busses.’ 

“This amendment was eliminated by a free conference committee and the 
bill finally passed without any such provision. Shall we presume that the Legis- 
lature intended that which it eliminated from the bill? 

“Tt is clear that neither from the face of the policy nor from the provisions 
of the statute can there be found authority which would justify the joining of 
the insurance company in a suit against the tort-feasor for damages.” 

The conflict between the two decisions is therefore obvious, except in the 
one case the construction of section 11, art. 91la, relating to motorbusses, was 
involved, while in the other section 13, art. 911b, relating to motor carriers, was 
involved. The question of actual conflict of decisions therefore turns upon the 
‘nquiry: Are these sections similar so far as the question of creating primary 
liability in favor of third parties is concerned? In other words, are they to 
be given the same construction and meaning in that regard? 

In the opinion this day handed down in the case of Grasso v. Cannon Ball 
Motor Freight Lines, 81 S.W.(2d) 482, we have decided this precise question, 
having given both of the sections the meaning that the Legislature did not by 
ither of them intend to create a primary liability against the insurer in favor 
of third parties. The conflict of decisions is therefore established. 

Madamus will issue requiring the honorable Court of Civil Appeals to certify 

this court for decision the first question requested by relator to be certified 
as follows: 

The question as to whether the American Fidelity & Casualty Company, 
appellant, was a proper or necessary party to the suit instituted by appellee, 
Charles F. Newman, against G. J. Merritt, which question is to be determined 
on the issue as to whether the policy of insurance between the appellant Ameri- 
can Fidelity & Casualty Company and G. J. Merritt was a contract of indemnity 
vegainst loss and expense as contradistinguished from a contract indemnifying 
against liability for loss or expense and establishing a direct liability upon the 
part of the insurer to the injured person, and upon the solution of which issue 
depends the question of appellant’s primary liability to appellee and the right 
of appellee to join the appellant in this suit. 

Should, however, the honorable Court of Civil Appeals, in view of the 
decision this day made in the case of Grasso vy. Cannon Ball Motor Freight Lines, 
set aside its previous judgment and enter judgment in accordance with our 
decision in that case, it will not be necessary for it to certify the question to 
this court. 

Opinion adopted by the Supreme Court. 














































SHEEHAN v. LEWIS et al. 
Supreme Court of Wisconsin. April 30, 1935. 
26 Northwestern Reporter 633. 












3. INSURANCE. 

Action against insured and casualty insurer and contingent liability insurer for 
death in automobile collision held not abatable as to insurers on ground that insur- 
ers’ policies were Massachusetts’ contracts and cach contained “no action” clause, 
in view of statute, enacted before issuance of policies, nullifying effect of “no 
action” clauses, and in view of provisions in policies providing for resolution of con- 
ict between policy conditions and statutory law in favor of statutory law (St. 1931 
§ 260.11). ; 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


Appeal from a judgment of the Municipal Court of Kenosha County; Calvin 
Stewart, Municipal Judge. 








_ Action by Lillian Schroeder Sheehan, administratrix of the estate of James 
Frederick Sheehan, deceased, against Ervin Lewis and others. From a judgment 
in favor of plaintiff against defendants, defendants appeal.—[By Editorial Staff.] 

Affirmed. 4 

This is an action brought by the plaintiff to recover damages for the death of 
her husband alleged to have been caused by the wrongful act of the defendant Ervin 
Lewis resulting from an automobile collision in which it is claimed that said Ervin 
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Lewis at the time of the collision was acting as the agent of the defendant Hath- 
away Baking Corporation. The Liberty Mutual Insurance Company is joined as a 
casualty insurance carrier for the principal defendants, and the Century Indemnity 
Company is joinded by virtue of a contingent liability policy. 

The collision resulting in the injuries of death of James Frederick Sheehan 
occurred on October 31, 1932, at the intersection of Highway 173 and the Kenosha 
road in Lake county, [J]. The action was commenced October 27, 1933; case tried 
to the court and jury, resulting in a special verdict in plaintiff’s favor, on which 
judgment was entered on June 30, 1934, in favor of the plaintiff and against the 
defendants Ervin Lewis and Hathaway Baking Corporation for $10,692.68 and 
against the Liberty Mutual Insurance Company as casualty insurance carrier for 
$10,642.48, and contingently against the Century Indemnity Company for $10,214.68; 
from which judgment defendants appealed. 

The material facts will be stated in the opinion. 

L.. E. Vaudreuil, of Kenosha, and Otjen & Otjen and Coleman & Barry, all of 
Milwaukee, for appellants. 

Quarles, Spence & Quarles, of Milwaukee (Victor D. Werner and Jefferson D. 
Burrus, both of Milwaukee, of counsel), for respondent. 

Martin, Justice. 

Plaintiff is the widow of James Frederick Sheehan and brings this action in 
her capacity as administratrix of her husband’s estate. At the time of his death the 
deceased was a resident of Lake county, Ill. The defendant Lewis is a resident of 
Kenosha county, Wis., and at the time in question was the branch manager of the 
defendant Hathaway Baking Corporation at its Kenosha office and place of busi- 
ness. The Hathaway Baking Corporation is organized under the laws of Massa- 
chusetts, is licensed to transact business in Wisconsin, and maintains offices and 
places of business in the cities of Milwaukee and Kenosha. 

On the morning of October 31, 1932, the defendant Lewis was directed by the 
Milwaukee sales manager of the defendant Hathaway Baking Corporation to make 
a business trip for said corporation to two towns in Illinois. The business was 
urgent and the trip had to be made that morning. When Lewis received instruc- 
tions to make this trip into Illinois, none of the Hathaway Baking Corporation’s 
trucks or cars were available for use. On the telephone he discussed with the 
Milwaukee sales manager the subject of the use of his own car. The sales manager 
of the defendant Hathaway Baking Corporation testified: “It didn’t make any 
difference to me what he used, as long as he got down there.” Lewis had used his 
own car, a Dodge 1929 coupé, on company business to the knowledge of the sales 
manager on one prior occasion. At the trial it was stipulated of record that at the 
time of the accident the defendant Lewis was returning from business which he had 
transacted for the defendant Hathaway Baking Corporation in Illinois and that he 
was on the route necessary for him to take in order to return to his employer’s 
place of business in the city of Kenosha. 

Highway 173 is an arterial highway paved with concrete eighteen feet wide, 
extending in a general easterly and westerly direction. The old Kenosha road is a 
graveled highway extending in a general northerly and southerly direction. When 
the collision occurred the deceased Sheehan was operating his Chevrolet automobile 
upon Highway 173, traveling in a westerly direction; the defendant Lewis was 
operating his Dodge coupé in a northerly direction upon the old Kenosha road. 
The collision resulting in the injuries and death of Mr. Sheehan occurred at the 
intersection of said highways. 

At the time of his death deceased was twenty-seven years of age and had 
worked steadily since his marriage at a salary of $120 per ‘month. Deceased left 
surviving him Lillian Schroeder Sheehan, his wife, who was solely dependent upon 
him for her support and who was at said time being supported by him. 

\t the time of said collision there was in force and effect a policy of automobile 
liability insurance issued by the defendant Liberty Mutual Insurance Company on 
January 1, 1932, to cover up to the limit of $10,000 for one person and up to the 
limit of $5,000 for property damage on the cars and trucks used in the Hathaway 
Baking Corporation’s business. This policy contained a “rider” attached which 
provided as follows: “Effective January 1, 1932, it is * * * agreed * * * that the 
protection afforded by said policy is hereby extended * * * to include protection in 
respect to the * * * use of motor vehicles put into use subsequent to the date of 





\uto. | Sheehan v. Lewis et al. 1167 


said policy by the Hathaway Baking Corporation. In consideration * * * the 
assured * * * agrees to report to the company as promptly as convenient all motor 
vehicles so put into use * * *.” This policy contains the following provision (para- 
graph 4): “If any conditions of policy conflict with statutory law of any state or 
province, such conflicting condition shall be inoperative in such state or province in 
so far as they are in conflict with such law, and the 


law of the state or provinces 
shall apply.” 


The Century Indemnity Company policy provides (paragraph g): “Any specific 
atutory provision in force in the state in which it is claimed that the assured is 


liable for any such loss as is covered hereby shall supersede any provision in this 
policy inconsistent therewith.” 


The plaintiff pleaded the several sections of the Illinois statutes which were 
force and effect at the time in question, and alleged that the defendant Lewis, 
acting in the course of his duties with and as the agent, servant, and employee of 
the defendant Hathaway Baking Corporation, just prior to and at the time of the 
‘ollision, failed to exercise ordinary care in the management and operation of his 
automobile; that he failed to have same under proper control; failed to keep a 
proper lookout for other automobiles upon the highway; that he operated his auto- 
mobile at an unreasonable, unlawful, and excessive speed and in utter disregard 
if the conditions at the time and place ; that he failed to yield the right of way to 
the Sheehan car: that he failed to bring his automobile to a complete = at the 
stop sign at the intersection of said highways as required to do under the statutes 
of Illinois. 

The jury by its special verdict found that just prior to and at the time of the 
collision the defendant Lewis was negligent in the manz ugement and operation of his 
automobile in respect to yielding the right of way to the Sheehan car, with respect 
to lookout, with respect to management and control of his automobile, and with 
respect to speed. It further found that such negligence was in each respect a 
cause of the injuries to and resulting death of Mr. Sheehan. The jury exonerated 
the deceased of negligence. It found the sum of $10,000 as the pecuniary loss to 


the widow because of the injuries and death of her husband, and assessed the sum 
of $478 for damages to the automobile of deceased. 
(1, 2] 


permit a cause of 


Che defendant Lewis contends that because the laws of Illinois do not 

f action for death occurring outside of the state of Illinois, by 
reason of reciprocity between the state of Wisconsin and the state of Illinois, the 
plaintiff is barred from maintaining an action for death in the courts of Wisconsin 
when such death does not occur within said state of Wisconsin. The pertinent part 
of the Illinois statute referred to provides: “That no action shall be brought or 
prosecuted in this state [Illinois] to recover damages for a death occurring outside 
t this state.” Smith-Hurd Ann. St. Ill. c. 70, § 2. 

Wisconsin has no such statute. Section 2 of article 4 of the United States 
Constitution provides that: “Citizens of each state shall be entitled to all privileges 
ind immunities of citizens in the several states. * * * ” The citizens of other 
states have the same right to sue in the courts of Wisconsin that citizens of Wis- 
consin have. Ejingartner v. Ill. Steel Co., 94 Wis. 70, 68 N. W. 664, 34 L. R. A. 
503, 59 Am. St. Rep. 859: Thoen v. Harnstrom, 98 Wis. 231, 233, 73 N. W. 1011; 
MacCarthy v. Whitcomb, 110 Wis. 113, 123, 85 N. W. 707: Bain v. Northern 
Pac. R. Co., 120 Wis. 412, 416, 98 N. W. 241; State ex rel. Smith v. Belden, 205 
Wis. 158, 236 N. W. 542. 

[3] The defendants Liberty Mutual Insurance Company and Century Indemnity 
Company each interposed a plea in abatement based on their respective policies being 
Massachusetts contracts and each containing “no action” clause. The defendant 
Liberty Mutual also interposed a plea in abatement on the same question of jurisdic- 
tion as that raised by the defendant Lewis of which we have disposed. These pleas 
n abatement are without merit. We have heretofore made reference to the 
specific provisions in each of said policies that in case of any conflict in the condi- 
tions of said policies with the statutory law of any state or province the conflicting 
irovisions of the policies shall be inoperative and the statutory law of the state or 
province, as the case may be, shall govern. Both policies were issued subsequent 
to the enactment of section 260.11, Wis. Stats., the effect of which nullifies the 
“no action” clauses in said policies. Lang v. Bauman, 213 Wis. 258, 251 N. W. 
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461; Oertel v. Williams, 214 Wis. 68, 251 N. W. 465; Georgeson v. Nielsen, 214 
Wis. 191, 199, 252 N. W. 576. 

[4] All defendants contend that the trial court erred in not granting a separate 
trial on issues relating to insurance coverage. Under section 260.11, Stats., this is 
a matter within the discretion of the trial court. However, it appears that after 
the trial court had denied the defendant’s motions for a separate trial on the issues 
of insurance coverage, it was stipulated in the record that all questions with 
respect to insurance coverage shall be left for determination by the court and only 
questions of fact relative to the accident were submitted to the jury. It is apparent 
from the record that the trial court gave careful consideration to all issues relating 
to insurance coverage under the policies issued by the defendant insurance com- 
panies. We hold that the findings made by the trial court on all issues of insurance: 
coverage are sustained by the evidence and approve the conclusions of law mac 
thereon. 

[5] Defendants contend that it was prejudicial error to permit plaintiff’s coun 
sel to interrogate certain defense witnesses as to whether they had given any state 
ments concerning the accident to any representative of the insurance companies 
involved, and it appearing in some instances that such statements had been given, 
that it was prejudicial error on the part of plaintiff’s counsel to demand the produc- 
tion of such statements. In view of the fact that two insurance companies wer: 
parties defendant, it was obvious that insurance companies were interested in the 
litigation. We must assume that the jurors so understood the facts. We hold that 
what occurred did not constitute prejudicial error. 

[6] All defendants contend that the verdict of the jury is not sustained by 
the evidence. After careful examination of the entire record we are of the 
opposite view. A discussion of the evidence will serve no useful purpose. On all 
questions of negligence on the part of defendant Lewis, except as to the speed of 
his car, there is only slight conflict. There is a sharp conflict in his negligence as 
to speed. The rule in this state that the findings of the jury, unless contrary to 
physical laws, ordinary human experience, or all reasonable inferences, must stand 
as verities if there is any credible evidence to support them, is too well established 
to require extended discussion. Pauloni v. Simmons Mfg. Co., 160 Wis. 211, 151 
N. W. 265: Beyer v. St. Paul F. & M. Ins. Co., 112 Wis. 138, 88 N. W. 57; Harsen 
v. Northern Pac. R. Co., 139 Wis. 186, 120 N. W. 826; Corrigan v. City of Antigo, 
153 Wis. 451, 141 N. W. 247; Busse v. Rogers, 120 Wis. 443, 98 N. W. 219, 64 
L. R. A. 183: Olson v. State, 143 Wis. 413, 127 N. W. 975; Slam v. Lake Superior 
T. & T. R. Co., 152 Wis. 426, 140 N. W. 30; McKee v. Oconto Nat. Bank, 212 Wis. 
351, 354, 248 N. W. 404. 

The judgment must be affirmed. 

Judgment affirmed. 

ARCHER v. GENER: AL, CASUALTY CO. OF WISCONSIN. 
Supreme Court of Wisconsin. June 4, 1935. 
261 Northwestern Reporter 9. 
INSURANCE. 

Wife Jeld entitled to recover from liability insurer on judgment against hus- 
band for injuries sustained in automobile accident, although policy was issued 
in name of both parties, as against contention wife was not a third party 
beneficiary, where wife did not claim as an assured, claim was based on fact 
that wife had claim against husband, who was insured against loss by reason of 
ownership and use of the automobile, and there was no policy limitations excluding 
right of recovery by wife under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from an order of the Circuit Court of Milwaukee County; Gustav G 
Gehrz, Circuit Judge. 

Affirmed. 

This action was begun on August 25, 1934, by Mabel Archer against General 
Casualty Company of Wisconsin to recover the amount of a judgment rendered 
in favor of the gage and against her husband, Dallas L. Archer. See Archer 
v. Chicago, M., & P. Ry. Co., 215 Wis. 509, 255 N. W. 67, 95 A. L. R. 851 

Jn the 21st a of October, 1930, the plaintiff was riding with her husband, 
Pallas L. Archer, in an automobile owned by them jointly, which was at the 
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time driven by the husband. There was a collision between the automobile and 
a freight train. Plaintiff sued her husband and the Chicago, Milwaukee & St. 
Paul Railway Company, claiming that both her husband and the railway com- 
pany were negligent. She had judgment. Both defendants appealed. Judgment 
was reversed and the cocmplaint dismissed as ot the railway company but 
affirmed as to the husband on June 5, 1934. Upon the return of the record to 
the trial court, execution was issued and return unsatisfied. 

Plaintiff commenced this action to recover upon the policy of liability insur- 
ance issued by the defendant to her and her husband. From the policy the 
following appears: “Name of assured Dallas L. Archer and Mabel FE. Archer.” 

The material part of the insuring clause is as follows: 

“General Casualty Company of Wisconsin, Madison, Wisconsin, here- 
inafter called the Company, does hereby insure * * * against loss and/or expense 
arising or resulting from claims upon the assured for damages on account of: 

(5) Bodily injuries and/or death accidentally suffered, or alleged to have 
been suffered, by any person or persons while this policy is in force, by reason 
of the ownership, maintenance and/or use of any of the automobiles enumerated 
and described in the Schedule of Statements,” etc. 

The exclusions contained in the policy, among other things, provided: ‘‘(2) 
‘Lhis Policy shall not be effective for any purpose whatsoever unless the assured 
shall comply with all conditions and requirements of this policy with reference 
to notice, proof of loss, notice of accident and cooperation of the assured.” 

The policy also contained a no-action clause and a clause limiting the time 
within which action should be begun and other provisions not material to a 
consideration of the issue raised here. 

From an order overruling a demurrer to the complaint, the defendant 
appeals. 

Hannan, Johnson & Goldschmidt, of Milwaukee (Martin R. Paulsen, of 
Milwaukee, of counsel), for appellant. 

Lines, Spooner & Quarles, of Milwaukee (lL. S. Clemons, of Milwaukee, of 
counsel), for respondent. 

ROsENBERRY, Chief Justice. 

It is contended here on behalf of the defendant that, because the plaintiff 
was named as assured in the policy, she cannot maintain an action against her 
husband, who was assured with her because she is not a third party beneficiary. 
\ consideration of the terms of the policy shows that it assured Dallas L. 
\rcher against loss or expense arising or resulting from claims against the 
assured for damages, etc. It would not be contended that, if Dallas L. Archer 
were driving this car alone upon his own business and negligently injured a 
third person, he was not protected by the terms of the policy because Mabel 
fk. Archer was not lable with him. The policy assures each of the assured 
against loss, ete., on account of bodily injuries suffered by reason of the owner- 
ship and use of the automobile described in the schedule. The plaintiff here 
was not entitled to recover against the railway company, but she was entitled 
to recover against her husband because he negligently operated the automobile 
owned by them jointly. He has sustained a liability for bodily injury accident- 
ily suffered by reason of his negligent operation of the automobile. If he is 
irotected against such a liability by the terms of the policy, that protection is 
«as much for the benefit of the plaintiff as it would be for a person not named 
in the contract. 

It was conceded upon the oral argument, and we think advisedly, that, if 
\rcher had paid the judgment, he could recover from the defendant. We see 
no reason under the statute why the plaintiff may not recover from the defend- 
ant. Under the facts and circumstances of this case she is a third person. She 
does not claim as an assured. If the plaintiff and her husband had been held 
jointly liable and she had paid the judgment and was seeking to recover con- 
tribution from her husband, the arguments made on behalf of the defendant 
here would have greater validity. This situation of course could not arise 
because under the terms of the policy the liability in the first instance would 
be discharged by the insurance company, but it illustrates the fallacy of defend- 
ant’s argument. Plaintiff makes no claim in this case on account of the policy 
having been issued to her. Her claim is based upon the fact that she has a 


* * * 
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aim against her husband, who is insured against loss by reason of the owner- 
ship and use of the automobile. 

It is true, as held in Bergstein v. Popkin, 202 Wis. 625, 233 N. W. 572, that 
a third party has no greater nor more extensive right under the terms of the 
policy than the original parties to the contract, but there is no limitation con- 
tained in the policy which excludes the right of recovery by the plaintiff under 
the facts of this case, although there are many other limitations. 

The reasoning in the case of Bachman y. Independence Indemnity Co., 214 

Cal. 529, 6 P.(2d) 943, sustains the conclusion we have reached in this case. 
Order affirmed. 
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CASUALTY 


KELLY-DEMPSEY & CO. v. CENTURY INDEMNITY CO. No. 1111. 
Circuit Court of Appeals, Tenth Circuit. April 17, 1935. 
77 Federal Reporter (2d) 85. 

NSURANCE. 

Representations of agent due to ignorance of terms of policy or misunder- 
standing of effect thereof do not warrant reformation to conform to representa- 
tions, where there was no intention by insurer’s agent to deliver different contract 
from that contained in usual policy form. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4. INSURANCE. 

To justify reformation of insurance contract, there must have been antecedent 
agreement which contract through mutual mistake, or mistake and fraud, failed to 
express; and proof of mistake must be very clear and satisfactory. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

5. INSURANCE. 

Indemnity policy insuring pipe line construction company against liability for 
injuries resulting from business operations conducted upon “factories, shops, yards, 
buildings or other specified work places of assured” held not to cover injury result- 
ing from explosion of dynamite cap left on pipe line by insured’s employee, where 
at time of injury, occurring within policy period, insured had finished construction 
of pipe line and surrende red possession and control thereof. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

\ppeal from the District Court of the United States for the Northern District 
of Oklahoma; Franklin E. Kennamer, Judge. 

Action by the Kelly-Dempsey & Co. against the Century Indemnity Company. 
Decree for defendant, and plaintiff appeals. 

Affirmed. 

Horace G. McKeever, of Enid, Okl. (A. C. Saunders, of Tulsa, Okl., and Van 
W. Stewart and Harry H. McKeever, both of Enid, Okl., on the brief), for appel- 
lant. 

Hai Crouch, of Tulsa, Okl. (Philip N. Landa, of Tulsa, Okl., on the brief), for 
appellee. 

Before Lewis and Phillips, Circuit Judges, and Kennedy, District Judge. 

KENNEDY, District Judge. 


The appellant, plaintiff in the court below, brought this cause of action for 
damages against the defendant indemnity company arising out of a judgment recov- 
ered against plaintiff, together with attorney’s fees, alleged to have accrued in the 
defense of that litigation. Issue was joined, and the case tried to the court without 
the intervention of a jury. A demurrer was interposed to plaintiff's evidence, which 
was taken under advisement by the trial court. Before decision, the plaintiff inter- 
posed a motion to transfer the case to the equity side and leave was sought to file 
a bill of complaint in equity to reform the insurance contract on which the suit was 
hased. The cause was transferred to the equity side, 2 new pleading was filed as 
an amended bill of complaint seeking to reform the insurance contract in certain 
particulars, but also containing the same basis of relief sought in the petition on the 
law side. The allegations of the revised pleadings were met by answer on the part 
of the defendant. At the final hearing the trial court as shown by the record, with 
the consent of the parties, consolidated the case on the law side with the case on 
the equity side, and, a jury being waived, proceeded to the trial of the consoli- 
dated causes. At the conclusion of the trial, the court made findings of fact and 
conclusions of law, and entered a formal judgment denying the reformation of the 
contract sought by plaintiff and any recovery under the terms of the policy, with 
a general finding in defendant’s favor, with costs. From this judgment or decree 
the plaintiff appeals. 

The controversy arose under the following circumstances: In February, 1929, 
the plaintiff under contract with the Texas-Empire Pipe Line Company began the 
construction of a pipe line through a portion of the state of Missouri, which pipe 
line was completed in August, 1929, and turned over to the pipe line company, 
which took physical possession and at all times thereafter retained full control of 
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the same. On October 10, 1929, the policy of insurance sued on was issued by the 
appellee company to run for a period of one year or until October 10, 1930. On 
March 10, 1930, a minor child living near the pipe line as originally constructed in 
the state of Missouri suffered an injury from a dynamite cap left on the pipe line 
by the employees of the plaintiff during the construction of the line. Suit was inter- 
posed against the plaintiff company on behalf of the minor which the defendant 
indemnity company was called upon to defend, but refused, upon the ground that 
the injury upon which the cause of action was based did not come within the cover- 
age of defendant’s policy. Upon the trial, the plaintiff minor received a substantial 
judgment against the plaintiff as a result of plaintiff’s found negligence. This judg- 
ment was subsequently settled in a compromise agreement for the sum of $13,000. 
The plaintiff in the suit at bar then filed its cause of action to recover the amount of 
the judgment paid by it, together with the necessary attorney’s fees in defending the 
suit as hereinbefore stated. 

Three major questions are presented upon the appeal: (1) Whether the entire 
controversy both on the law and equity side is properly presented to the appellate 
court by this appeal on the equity side alone; (2) whether the trial court erred in 
refusing to reform the policy; and (3) whether it erred in denying recovery to the 
plaintiff upon the policy in the absence of reformation. 

[1] The first point is suggested by the appellee in the contention that only the 
record in the equity suit is before the appellate court on this appeal on the equity 
side and that the case upon the law side will still remain for disposition by the trial 
court after this appeal is determined. Under the broad terms of 28 USCA § 397 
(Judicial Code, § 274a), relating to the amendment of pleadings to meet the 
exigencies which may arise in the matter of bringing a case from the law to the 
equity side of the court, or vice versa, it would seem that the suit is properly here 
by appeal on the equity side. However, if this may be too broad a conception of 
the objects and purposes of the above-named statute, we have before us a consolida- 
tion for trial in the court below of the equity suit and the law action, which in a jury 
waived case could cause the parties to suffer the loss of no substantial right unless 
it might be in connection with the difference in rules which govern the considera- 
tion of alleged errors by the appellate court on the equity side and in jury waived 
cases on the law side. It would seem like the height of technicality if, in a litigation 
of the same general controversy, a portion were tried on the equity side and the 
other portion on the law side, both being consoliated for the purposes and conven- 
ience of trial and adjudicated in a common judgment or decree, that such case 
would have to be presented to the appellate court under two separate appeals. In 
the view which we take of the matters here to be considered, we do not regard the 
point suggested by appellee as controlling or important, but shall regard the whole 
controversy as properly here for review. 

[2-4] Was the trial court correct in finding for the defendant upon the plea 
for reformation? It found that the instrument sought to be reformed was not 
ambiguous nor uncertain and that the evidence was not sufficient to warrant equit- 
able relief, in that no grounds for reformation of the insurance policy had been 
established. Without reciting the terms of the proposed reformation in detail as 
carried in the amended bill of complaint, it is sufficient to say that the intention 
was to have carried into the insurance contract such terms as would include a 
liability for construction work previously done and completed on the pipe line in 
the state of Missouri, so that the terms of the policy included in the phrase “bust- 
ness operations” would include portions performed prior to the delivery of the 
policy and so that the phrase “insured premises” would include places where the 
plaintiff had carried on operations prior to the issuance of the policy. 

The principal evidence offered to support the plea for reformation consisted 
of the testimony of an officer of the plaintiff and the agent of the defendant who 
wrote the policy. The gist of the evidence is that the said officer believed that he — 
had in the policy delivered to him the coverage which is indicated in plaintiff's 
application for reformation, although he did not read the policy after it had been 
delivered to him; and the agent believed that the policy which he had delivered to 
the officer of plaintiff did cover the hazards he had in mind. The agent testified 
that, in so far as he knew, he had made no mistake in the issuance of the policy, 
but what he intended to deliver was the standard form of indemnity policy the 
same as had been previously issued by him to the plaintiff company and other com- 
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panies. He had no authority to deliver other than the standard form. In addition, 
proofs were offered to the effect that the plaintiff had guaranteed the pipe line for 
one year and that it wanted a coverage for any liability which might arise out of 
work which it should do under said guaranty. If it were material to the deter- 
mination of the point involved, it may be said that the basis evidence that the plain- 
tiff company guaranteed the pipe line for protection against accident for one year 
consisted of the testimony of the superintendent of the pipe line company to the 
effect that the officer of the plaintiff company orally told the superintendent that he 
would do so, but it was apparently not a part of the construction contract. 

Where it appears that there was no intention by an agent of a company to 
deliver a different contract from that contained in the usual form of policy and that 
any representations made by the agent were due to ignorance of the terms of the 
policy or misunderstanding of their effect, there is no justification for the reforma- 
tion of the contract. Travelers’ Insurance Co. v. Henderson, 69 F. 762 (C. C. A. 8). 
To justify the reformation of a contract, there must have been an antecedent agree- 
ment which the contract on account of mutual mistake or mistake on one side and 
fraud on the other failed to express, and the alleged mistake must be supported 
by proofs of the clearest and most satisfactory character. Southern Surety Co. v 
U.S. Cast Iron Pipe & F. Co., 13 F.(2d) 833 (C. C. A. 8); Columbia Nat. Life 
Ins. Co. v. Black, 35 F.(2d) 571, 71 A. L. R. 128 (C. C. A. 10). In the light of 
these authorities, we are satisfied that the trial court was correct in denying 
reformation. 

[5] Was the plaintiff entitled to recovery under the terms of the policy, 
unreformed? This point is predicated upon the admitted facts that; while the 
policy was issued on October 10, 1929, running for a period of one year, and the 
injury to the child upon which the judgment is based occurred within that year, 
yet it was at a place where and time when operations by the plaintiff had ceased 
and the premises upon which it occurred had been turned over to the owner months 
before. To determine whether or not the policy as issued covered the damage 
sustained by the plaintiff requires an examination of the terms of the policy appli- 
cable to the facts under consideration. The first four paragraphs are as tollows: 

“The Century Indemnity Company, Hartford, Connecticut. (Herein called the 
Company.) Does hereby agree with the Assured, named in the Declarations made 
a part hereof, as follows: 

“One: To indemnify the Assured against loss by reason of the liability imposed 
upon him by law for damages because of bodily injuries, including death at any 
time resulting therefrom, accidentally sustained by any person or persons except 
those employed by the Assured or those to whom the Assured may be held liable 
under any Workmen’s Compensation Law. This indemnity subject to the exclusions 
hereinafter expressed, shall apply only 

“(1) In so far as such injuries shall result from the business operations of the 
\ssured disclosed in the Delcarations, which operations for the purposes of this 
insurance shall include operations incident or appurtenant thereto, including ordinary 
repairs and maintenance of Assured’s buildings and equipment ; 

“(2) In so far as such injuries occur at, within or upon the factories, shops, 
vards, buildings or other specified work places of the Assured or the public ways 
immediately adjoining within the territory disclosed in Item 3 of the Declarations, 
including such part of the property of others within such territory as the Assured 
may occupy under special contract or permit for the sole purpose of conducting 
therein or thereon such operations as are disclosed in the Declarations, all of 
which are herein called ‘the Insured Premises,’ but this enumeration shall not 
include public ways not immediately adjoining the Insured Premises which are 
occupied and used in common with others; 

“(3) In so far as such injuries occur elsewhere if caused by the disclosed 
husiness operations conducted on the Insured Premises described in said Declarations 
or by employees of the Assured engaged in such operations who are required in 
the discharge of their duties to go off the Insured Premises; 

_  “(4) In so far as such injuries occur during the Policy Period defined as such 
in Item 2 of the Delcarations.” 

Under the term “Declarations” as referred to in the foregoing are items 2 and 
“Item 2: 

3 as follows: 
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“The period during which the Policy shall remain in force, unless cancelled 
as in the Policy provided (herein called the Policy Period) shall be from October 
10th, 1929, to October 10, 1930, at twelve and one minute o'clock A. M., standard 
time, as to each of said dates at the place where any operation covered hereby is 
conducted, as respects that operation, or at the place where any injury covered 
hereby is sustained, as respects that injury.” : 

“Item 3: 

“Specified locations of all factories, shops, yards, buildings or other work places 
of the Assured, by Town or City, with Street and Number (herein called th 
Insured Premises) States of Oklahoma, Missouri and Kansas. 

“All business operations, including the operative management and superintendence 
thereof, conducted at or from the locations and premises defined above as declared 
in each instance by a disclosure of estimated remuneration of employees under 
such of the following Divisions as are undertaken by the Assured. 1. All opera- 
tions upon the Insured Premises. 2. Operations not on such premises.” 

\ fair interpretation of the above provisions is that, to be within the coverage 
of the policy, the injury must have occurred as a result of business operations con- 
ducted upon the insured premises as “factories, shops, yards, buildings or other 
specified work places of the assured,” and within the policy period. No other or 
further coverage is indicated in the policy by its terms. While the injury occurred 
during the policy period, it appears that it took place at a time and place when the 
operations of the plaintiff had ceased and after the work places had been sur- 
rendered to another. The attempt of the plaintiff here is to stretch the policy to 
cover past operations, which are not covered by the policy, as there were no 
operations at the time of the injury, nor was the place where the injury occurred 
in the possession or under the control of the insured. We do not feel that the 
contract can be so construed, and the evidence by the record from indemnity 
insurance experts is that they had never heard of such a policy. Our conclusion is 
supported in principle by Boyle-Farrell Land Co. v. Standard Accident Ins. Co., 24 
F.(2d) 55 (C. C. A. 8); Horseshoe Coal Co. v. Maryland Casualty Co., 208 Ky. 
634, 271 S. W. 670; and Graustein & Co. v. Employers’ Liability Assurance Corp., 
214 Mass. 421, 101 N. E. 1073. Counsel strongly rely upon Tulare County Power 
Co. v. Pacific Surety Co., 43 Cal. App. 315, 185 P. 399. An examination of that 
case, however, discloses that operations were being carried on by the assured at the 
time the accident occurred, and therefore it is not persuasive as authority upon the 
facts presented in the case at bar. 

The case is affirmed. 

GEORGE W. DEER & SON v. EMPLOYERS INDEMNITY CORPORATION 
et al. No. 5274. 
Circuit Court of Appeals, Seventh Circuit. March 14, 1935. 
Rehearing Denied June 11, 1935. 
77 Federal Reporter (2d) 175. 


1. INSURANCE 


Meaning of word “accident” in policy indemnifying insured against loss 
from damages assessed for deaths of others than insured’s employees from 
“accidents or errors” occurring while policy was in force /reld not restricted to 
one synonymous with “mistake,” so that insurer was not exempt from liability 
for amount of judgment against insured for death from explosion after issuance 
f policy because of mistake, made before issuance thereof, in adding to kerosene, 
delivered to decedent by insured, more inflammable petroleum product. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 

Insurance company, selecting terminology of public liability policy, cannot 
be permitted to adopt one meaning of word used therein in selling policy and 
another in avoiding liability thereon, if capable of two constructions. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

\ppeal from District Court of the United States for the Southern District 
of Indiana, Indianapolis Division; Robert C. Baltzell, Judge. 

Action by George W. Deer & Son, corporation, against the Employers 





Cas.] George W. Deer & Son v. Employers’ Indemnity Corporation 1175 


Indemnity Corporation and another. Judgment for defendants, and_ plaintiff 
appeals. 

Reversed with directions. 

Appellant brought this action to recover upon an insurance contract issued 
to it by appellees on December 13, 1928. The contract was called an “Oil 
Products Public Liability and Property Damage Policy.” 

Appellant was engaged in the business of selling oil, gasoline, and other 
petroleum products. In November, 1928, it sold and delivered a petroleum 
product to one Orpha M. Smith who used it on December 13, 1928, the date of 
ihe issuance of the policy in suit, with the result that an explosion occurred and 
she was so badly burned that she died on December 30, 1928. The product which 
was delivered was kerosene to which a petroleum product lighter and far more 
inflammable than kerosene had been added by mistake. Her administrator and 
her husband both brought actions which appellant defended after appellees had 
denied all liability. Judgments totaling $3,500 were recovered and were paid by 
appellant. 

It now seeks to recover the amount of said judgments and also the cost of 
defending the litigation. The policy obligated the insurer to defend litigation 
growing out of liability covered by it. The Employers Reinsurance Corporation 
was made a party because it assumed the obligations of the Employers Indemnity 
Corporation. 

Chase Harding and Robert B. Harding, both of Crawfordsville, Ind., for 
«ppellant. 

James Ll. Murray, of Indianapolis, Ind., for appellees. 

Before Evans and Fitzhenry, Circuit Judges, and Lindley, District Judge. 

Evans, Circuit Judge (after stating the facts as above). 

The explosion occurred a few hours aiter the policy became effective. 
\ppellant delivered the kerosene, with the explosive material added to the 
kerosene, a few days earlier. The liability asserted by appellant, if it exists, must 
be traceable to the policy which contained the following provisions.’ 

{1, 2] Liability turns on the meaning of the word “accidents” as used in 
paragraph 1, which is set forth in the margin. Appellees argue that the words 
accidents or errors occurring while this policy is in force” should be construed 
50 as to restrict the meaning of the word “accidents” to a meaning synonymous 
with mistake. Inasmuch as the mistake was made before the policy was issued, 
no liability under the policy arose. This is appellees’ argument. 

We perceive no sufficient reason for so restricting the meaning of this 
word. The insurance company selected its terminology. It should not repudiate 
the fair or usual meaning of the word it employs. If the language it adopts in 
ifs contract is capable of two constructions, it cannot be permitted to adopt one 
meaning in selling the policy and another in avoiding liability. Mutual Life 
Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L.. 
R. 102. 

Moreover, in the policy in question this word “accidents” is used several 
times. In all other places it is used in its usual sense as meaning mishap. In 
paragraph B, entitled “Public Liability at Stations,” the word “accidents” is 
wice used. It first appears in the phrase “excluding accidents caused by Teams, 
\utomobiles or Elevators,” etc. Its second use appears in the clause “as a 
result of accidents occurring while this policy is in force,” ete. Thus used, it 

*“1. To Indemnify the Assured named in the Schedule against loss resulting from damages 
ssessed by law against the Assured on account of bodily injuries, including death at any time 
resulting therefrom, whether instantaneous or not, suffered or alleged to have been suffered by any 


person or persons (except persons in the employ of the assured at the time of the injury) from 
1ccidents or errors occurring while this policy is in force as provided in such of the following 
clauses as are designated in Statement 3 of the Schedule to be covered hereby and for which a 
premium is expressly stipulated therein ; 

“A-—Oil Products Public Liability. 

“Caused by error or mistake, or alleged error or mistake, of the Assured, or of any Employe 
or representative of the Assured, or of any substitute acting for any such Employe or Representative 
f the Assured, whereby gasoline or benzine, or any mixture of gasoline or benzine with any 
other petroleum product or products, is delivered to any customer, whoelsale or retail, in the 
l of and instead of any other commodity. 

‘B—Public Liability at Stations 

“Within or upon the premises of Assured described in Statement 3 of the Schedule, or upon 
the sidewalks or other ways adjacent thereto; excluding accidents caused by Teams, Automobiles 

Elevators, belonging to or operated by Assured or his Employes.” 
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negatives the construction which appellees place upon it. If we were otherwise 
in doubt as to the proper meaning to be given it in paragraph 1, the doubt wa: 
removed when appellees chose to give to the word when used elsewhere in the 
policy a meaning inconsistent with the meaning now advanced by them. 

This. conclusion makes it unnecessary for us to consider the additional 
ground advanced by appellant in favor of its contention that it should recover 
the expenses incurred in defending the litigation brought by the husband and 
the administrator against appellant. 

The judgment is reversed with directions to grant a new trial. 





